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Issuance Date: December 3, 2014
Effective Date: January 2, 2015
Expiration Date: ~ December 31, 2019

INDUSTRIAL STORMWATER
GENERAL PERMIT

A National Pollutant Discharge Elimination System (NPDES) and State Waste Discharge
General Permit for Stormwater Discharges Associated with
Industrial Activities

State of Washington
Department of Ecology
Olympia, Washington 98504-7600

In compliance with the provisions of
The State of Washington Water Pollution Control Law
Chapter 90.48 Revised Code of Washington
and
The Federal Water Pollution Control Act
(The Clean Water Act)
Title 33 United States Code, Section 1251 et seq.

Until this permit expires, is modified or revoked, Permittees that have properly obtained
coverage under this general permit are authorized to discharge in accordance with the special and
general conditions which follow.

. E%J}Vf LA g
Heather R. Bartlett
Water Quality Program Manager
Washington State Department of Ecology
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SUMMARY OF PERMIT REPORTS & SUBMITTALS

Permit .
Section Submittal Frequency Due Date(s)
Conditional “No Exposure” As necessary, with renewals
SLE Certification Form As necessary every 5 years
S2.B Application for Permit Coverage As necessary | As necessary
B Request Modification of Permit As necessary | As necessary
Coverage
S2.D Request Transfer of Coverage As necessary | As necessary
L May 15", prior to Level 3
S8.D Level 3 Engineering Report As necessary deadline!
S8.D Level 3 O&M Manual As necessary | 30 days after Level 3 installation
. o February 15",
S9 A %ic/:[}}lfsr)ge Monitoring Reports 1/quarter May 15™;
August 15™;
November 15"
S9.B Annual Report 1/year May 15"
. Per Ecology o
S9.C. SWPPP, if requested by Ecology request Within 14 days of request
S9.E Noncompliance Notification As necessary Xleil:n 30 days of noncompliance
G8 Duty to Reapply 1/permit cycle | July 3, 2019
SUMMARY OF REQUIRED ONSITE DOCUMENTATION?
Permit Document Title

Condition(s)
S3.A4.a Stormwater Pollution Prevention Plan (SWPPP)’
S9.B Copies of Annual Reports
S9.C.1.a Copy of Permit
S9.C.1.b Copy of Permit Coverage Letter
S9.C.1.c Original Sampling Records (Field Notes and Laboratory Reports)
S7.C & S9.C.1.d | Site Inspection Reports
S9.C.1 Copies of Discharge Monitoring Reports (DMRs)

! Unless an alternate due date is specified in an order.
2 A complete list is contained in Condition S$9.C. The Permittee shall make all plans, documents and records

required

by this permit immediately available to Ecology or the local jurisdiction upon request.

 With signed and completed SWPPP Certification Form(s) — see Appendix 3.
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S1.A

SPECIAL CONDITIONS

S1. PERMIT COVERAGE

A. Facilities Required to Seek Coverage under This General Permit

This statewide permit applies to facilities conducting industrial activities that discharge
stormwater to a surface waterbody or to a storm sewer system that drains to a surface
waterbody. Beginning on the effective date of this permit and lasting through its
expiration date, the Permittee is authorized to discharge stormwater and conditionally
approved non-stormwater discharges to waters of the state. All discharges and activities
authorized by this permit shall be consistent with the terms and conditions of this permit.

The permit requires coverage for private entities, state, and local government facilities,
and includes existing facilities and new facilities. Facilities conducting industrial
activities listed in Table 1 or referenced in S1.A.3 shall apply for coverage under this
permit or apply for a Conditional No Exposure exemption, if eligible (Condition S1.F).
The Department of Ecology (Ecology) may also require permit coverage for any facility

on a case-by-case basis in order to protect waters of the state (Condition S1.B).

1. Facilities engaged in any industrial activities in Table 1 shall apply for coverage if
stormwater from the facility discharges to a surface waterbody, or to a storm sewer
system that discharges to a surface waterbody. The Standard Industrial Classification
(SIC) groups generally, but not always, associated with these activities are listed in

Table 1.
Table 1: Activities Requiring Permit Coverage and the Associated SIC Groups
Industrial Activities SIC
Groups

Metal Mining 10xx
Coal Mining 12xx
Oil and Gas Extraction 13xx
Mining and Quarrying of Nonmetallic Minerals, except Fuels (except facilities in SIC

Codes 1411, 1422, 1423, 1429, 1442, 1446, 1445, 1459, and 1499; these facilities are

covered under the Sand and Gravel General Permit) 14xx
Food and Kindred Products 20xx
Tobacco Products 21xx
Textile Mill Products 22Xx
Apparel and Other Finished Products Made from Fabrics and Similar Material 23xx
Lumber and Wood Products 24xx
Furniture and Fixtures 25xx
Paper and Allied Products 26xX
Printing, Publishing and Allied Industries 27xX
Chemicals and Allied Products (including Compost Facilities) 28xx
Petroleum Refining and Related Industries (Except facilities in SIC 2951; these

facilities are covered under the Sand and Gravel General Permit) 29xx
Rubber and Miscellaneous Products 30xx
Leather and Leather Products 31xx
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S1.A

Industrial Activities SIC
Groups

Stone, Clay, Glass, and Concrete Products (Except facilities in SIC 3271-3273; these 32xx

facilities are covered under the Sand and Gravel General Permit)

Primary Metal Industries 33xx

Fabricated Metal Products 34xx

Industrial and Commercial Machinery and Computer Equipment 35xx

Electronic and Other Electrical Equipment and Components 36xx

Transportation Equipment 37xx

Measuring, Analyzing, and Controlling Instruments; Photographic, Medical, and

Optical Goods; Watches and Clocks 38xx

Miscellaneous Manufacturing Industries 39xx

Farm Product Storage 4221

Refrigerated Storage 4222

General Storage 4225

Recycling facilities involved in the recycling of materials, including but not limited to,

metal scrap yards, battery reclaimers, salvage yards, auto recyclers, and automobile 5015 and

junkyards. 5093

Steam Electric Power Generation N/A

Refuse Systems, including, but not limited to, landfills, transfer stations, open dumps,

and land application sites, except as described in S1.C.6 or C.7. 4953

Hazardous waste treatment, storage, and disposal (TSD) facilities, and recycling N/A

facilities regulated under Chapter 173-303 WAC.

Treatment works treating domestic sewage, or any other sewage sludge, or wastewater

treatment device or system, used in the storage, recycling, and reclamation of

municipal or domestic sewage (including land dedicated to the disposal of sewage

sludge that are located within the confines of the facility) with the design flow capacity

of 1 million gallons per day (MGD) or more, or required to have a pretreatment

program under 40 CFR §403. 4952

Transportation facilities which have vehicle maintenance activity, equipment cleaning

operations, or airport deicing operations:
e Railroad Transportation 40xx
e Local and Suburban Transit and Interurban Highway Passenger Transportation 41xx
e Motor Freight Transportation (except SIC 4221-25) 42xx
e United States Postal Service 43xx
e  Water Transportation 44xx
e Air Transportation 45xx
e Petroleum Bulk Stations and Terminals 5171
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S1.A.2

2.

Any facility that has an existing National Pollutant Discharge Elimination System
(NPDES) permit which does not address all stormwater discharges associated with
industrial activity [40 CFR Subpart 122.26(b)(14)] shall obtain permit coverage.

Any inactive facility which is listed under 40 CFR Subpart 122.26(b)(14) where
significant materials remain onsite and are exposed to stormwater shall obtain permit
coverage.

B. Significant Contributors of Pollutants

Ecology may require a facility to obtain coverage under this permit if Ecology determines
the facility:

1.

Is a significant contributor of pollutants to waters of the state, including ground
water;

May reasonably be expected to cause a violation of any water quality standard; or

Conducts industrial activity, or has a SIC code, with stormwater characteristics
similar to any industrial activity or SIC code listed in Table 1 in ST1.A.1.

C. Facilities Not Required to Obtain Coverage

Ecology does not require the types of facilities listed below to obtain coverage under this
permit, unless determined to be a significant contributor of pollutants.

1.

Industrial facilities that submit an application and qualify for a Conditional “No
Exposure” Exemption. (Condition S1.F)

Industrial facilities that discharge stormwater only to a municipal combined sewer or
sanitary sewer. Discharge of stormwater to sanitary or combined sewers shall only
occur as authorized by the municipal sewage authority.

Industrial facilities that discharge stormwater only to groundwater (e.g., on-site
infiltration) with no discharge to surface waters of the state under any condition.

Office buildings and/or administrative parking lots from which stormwater does not
commingle with stormwater from areas associated with industrial activity.

Any part of a facility with a discharge that is in compliance with the instructions of an
On-Scene-Coordinator pursuant to 40 CFR part 300 (The National Oil and Hazardous
Substances Pollution Contingency Plan) or 33 CFR 153.10(e) (Pollution by Oil and
Hazardous Substances), in accordance with 40 CFR 122.3(d).

Any land application site used for the beneficial use of industrial or municipal
wastewater for agricultural activities or when applied for landscaping purposes at
agronomic rates.

Any farmland, domestic garden, or land used for sludge management where domestic
sewage sludge (biosolids) is beneficially reused (nutrient builder or soil conditioner)
and which is not physically located in the confines of domestic sewage treatment
works, or areas that are in compliance with Section 405 (Disposal of Sewage Sludge)
of the Clean Water Act (CWA).
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S1.C.8

8. Any inactive coal mining operation if:

a. The performance bond issued to the facility by the appropriate Surface Mining
Control and Reclamation Act (SMCRA) authority has been released from
applicable state or federal reclamation requirements after December 17, 1990.

b. The mine does not have a discharge of stormwater that comes in contact with any
overburden, raw material, intermediate products, finished products, byproducts, or
waste products located on the site of the facility.

9. Inactive mining, inactive oil and gas operations, or inactive /andfills where neither an
owner nor an operator can be identified.

10. Closed landfills that are capped and stabilized, in compliance with Chapter 173-304
WAC, and in which no significant materials or industrial pollutants remain exposed
to stormwater. Permittee's with existing coverage may submit a Notice of
Termination in accordance with Special Condition S13.A.1.

D. Facilities Excluded from Coverage

Ecology will not cover the following facilities or activities under this permit:

1. If any part of a facility, in the categories listed below, has a stormwater discharge
subject to stormwater Effluent Limitations Guidelines, New Source Performance
Standards (NSPS) Under 40 CFR Subchapter N, or Toxic Pollutant Effluent
Standards under 40 CFR Subchapter D Part 129; the operator of the facility must
apply for an individual NPDES permit or seek coverage under an industry-specific
general permit for those stormwater discharges.

Below is a list of categories of industries specified in 40 CFR Subchapter N for which
at least one subpart includes stormwater effluent limitations guidelines or NSPS.
Industries included in this list should review the Subchapter N guidelines to
determine if they are subject to a stormwater effluent limitation guideline for
activities which they perform at their site.

40 CFR 411 Cement manufacturing 40 CFR 423 Steam electric power generating

40 CFR 412 Feedlots 40 CFR 434 Coal mining

40 CFR 418 Fertilizer manufacturing 40 CFR 436 Mineral mining and processing

40 CFR 419 Petroleum refining 40 CFR 440 Ore mining and dressing

40 CFR 422 Phosphate manufacturing 40 CFR 443 Paving and roofing materials (tars
& asphalt)

40 CFR 449.11(a) Airports with more

than 10,000 annual jet departures.

Facilities, which are subject to effluent standards in 40 CFR Subchapter D Part 129:
Aldrin/Dieldrin; DDT; Endrin; Toxaphene; Benzidine; or Polychlorinated Biphenyls
(PCBs), shall apply for an individual NPDES permit.

2. Nonpoint source silvicultural activities with natural runoff that are excluded in 40
CFR Subpart 122.27.
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S1.D.3

9.

Industrial activities operated by any department, agency, or instrumentality of the
executive, legislative, and judicial branches of the Federal Government of the United
States, or another entity, such as a private contractor, performing industrial activity
for any such department, agency, or instrumentality.

Facilities located on “Indian Country” as defined in 18 U.S.C. §1151, except portions
of the Puyallup Reservation as noted below.

Indian Country includes:

a. All land within any Indian Reservation notwithstanding the issuance of any
patent, and, including rights-of-way running through the reservation. This
includes all federal, tribal, and Indian and non-Indian privately owned land
within the reservation.

b. All off-reservation Indian allotments, the Indian titles to which have not been
extinguished, including rights-of-way running through the same.

c. All off-reservation federal trust lands held for Native American Tribes.

Puyallup Exception: Following the Puyallup Tribes of Indians Land Settlement Act of
1989, 25 U.S.C. §1773; the permit does apply to land within the Puyallup Reservation
except for discharges to surface water on land held in trust by the federal government.

Any facility authorized to discharge stormwater associated with industrial activity
under an existing NPDES individual or other general permit.

All construction activities. Operators of these construction activities shall seek
coverage under the Construction Stormwater General Permit or an individual NPDES
permit for stormwater associated with construction activity.

Facilities that discharge to a waterbody with a control plan, unless this general
permit adequately provides the level of protection required by the control plan.

New dischargers to a waterbody listed pursuant to Section 303(d) of the CWA, unless
the Permittee meets the requirements of Condition S6.B.

Hazardous waste landfills subject to 40 CFR Part 445, Subpart A.

E. Discharges to Ground

1.

For sites that discharge to both surface water and ground water, the terms and
conditions of this permit shall apply to all ground water discharges. However,
Permittees are not required to sample on-site discharges to ground (e.g., infiltration),
unless specifically required by Ecology (Condition G12).

Facilities that discharge to ground water through an underground injection control
well shall comply with any applicable requirements of the Underground Injection
Control (UIC) regulations, Chapter 173-218 WAC.
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S1.F

F. Conditional "No Exposure' Exemption

1. Any industrial activity identified for coverage under Condition S1.A. that is eligible
for a “No Exposure” exemption from the permit under 40 CFR 122.26 (g), may
submit a No Exposure Certification Form to Ecology, either in writing or
electronically.

a.

A Permittee is automatically granted a No Exposure exemption 90 days from
Ecology’s receipt of a complete and accurate No Exposure Certification Form,
unless Ecology informs the applicant in writing or electronically within 90 days
that it has denied or approved the request.

Ecology will automatically terminate permit coverage when it grants the No
Exposure exemption to a permitted facility.

Facilities which are granted a No Exposure exemption must submit a No
Exposure Certification Form to Ecology once every five years.

No Exposure exemptions are conditional. If there is a change at the facility that
results in the exposure of industrial activities or materials to stormwater, the
facility is required to immediately apply for and obtain a permit.

S2. APPLICATION FOR COVERAGE

A. Obtaining Permit Coverage

1. Unpermitted facilities that require coverage under this permit shall submit a complete
and accurate permit application to Ecology as follows:

a.

b.

Existing Facilities

i.  Unpermitted existing facilities that require coverage under this permit shall
submit a complete and accurate permit application to Ecology.

. Existing facilities are facilities in operation prior to the effective date of this
permit, January 2, 2015.

New Facilities

New facilities are facilities that begin operation on or after the effective date of
this permit, January 2, 2015. All unpermitted new facilities shall:

1. Submit a complete and accurate permit application to Ecology at least 60 days
before the commencement of stormwater discharge from the facility.

i1. The application shall include certification that the facility has met the
applicable public notice and State Environmental Policy Act (SEPA)
requirements in WAC 173-226-200(f).

B. Modification of Permit Coverage

A Permittee anticipating a significant process change, or otherwise requesting a
modification of permit coverage, shall submit a complete Modification of Coverage Form
to Ecology. The Permittee shall:
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1.

Apply for modification of coverage at least 60 days before implementing a significant
process change; or by Mayl 5t prior to a Corrective Action deadline, if requesting a
Level 2 or 3 time extension or waiver request per Condition S8.B-D.

Complete the public notice requirements in WAC 173-226-130(5) as part of a
complete application for modification of coverage.

Comply with SEPA as part of a complete application for modification of coverage if
undergoing a significant process change.

C. Permit Coverage Timeline

1.

2.

3.

If the applicant does not receive notification from Ecology, permit coverage
automatically commences on whichever of the following dates occurs last:

a. The 31* day following receipt by Ecology of a completed application for
coverage.

b. The 31% day following the end of a 30-day public comment period.
c. The effective date of the general permit.

Ecology may need additional time to review the application:

a. Ifthe application is incomplete.

b. If it requires additional site-specific information.

c. If the public requests a public hearing.

d. If members of the public file comments.

e. When more information is necessary to determine whether coverage under the
general permit is appropriate.

When Ecology needs additional time:

a. Ecology will notify the applicant in writing within 30 days and identify the issues
that the applicant must resolve before a decision can be reached.

b. Ecology will submit the final decision to the applicant in writing. If Ecology
approves the application for coverage, coverage begins the 31* day following
approval, or the date the approval letter is issued, whichever is later.
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D. Transfer of Permit Coverage

Coverage under this general permit shall automatically transfer to a new discharger, if all
of the following conditions are met:

1.

The Permittee (existing discharger) and new discharger submit to Ecology a
complete, written, signed agreement (Transfer of Coverage Form) containing a
specific date for transfer of permit responsibility, coverage, and liability.

The type of industrial activities and practices remain substantially unchanged.

3. Ecology does not notify the Permittee of the need to submit a new application for

coverage under the general permit or for an individual permit pursuant to Chapters
173-216, 173-220, and 173-226 WAC.

Ecology does not notify the existing discharger and new discharger of its intent to
revoke coverage under the general permit. The transfer is effective on the date
specified in the written agreement unless Ecology gives this notice.

S3. STORMWATER POLLUTION PREVENTION PLAN (SWPPP)

A. General Requirements

1.

All Permittees and applicants for coverage under this permit shall develop and
implement a SWPPP for the permitted facility as follows:

The SWPPP shall specify the Best Management Practices (BMPs) necessary to:

a. Provide all known, available, and reasonable methods of prevention, control, and
treatment (AKART) of stormwater pollution.

b. Ensure the discharge does not cause or contribute to a violation of the Water
Quality Standards.

c. Comply with applicable federal technology-based treatment requirements under
40 CFR 125.3.

Proper Selection and Use of Stormwater Management Manuals (SWMM):
BMPs shall be consistent with:

a. Stormwater Management Manual for Western Washington (2012 edition), for
sites west of the crest of the Cascade Mountains; or

b. Stormwater Management Manual for Eastern Washington (2004 edition), for sites
east of the crest of the Cascade Mountains; or

c. Revisions to the manuals in S3.A.3.a & b., or other stormwater management
guidance documents or manuals which provide an equivalent level of pollution
prevention, that are approved by Ecology and incorporated into this permit in
accordance with the permit modification requirements of WAC 173-226-230. For
purposes of this section, the documents listed in Appendix 10 of the August 1,
2013 Phase I Municipal Stormwater Permit are hereby incorporated into this
permit; or
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4.

5.

d. Documentation in the SWPPP that the BMPs selected are demonstrably
equivalent to practices contained in stormwater technical manuals approved by
Ecology, including the proper selection, implementation, and maintenance of all
applicable and appropriate best management practices for on-site pollution
control.

Update of the SWPPP

a. The Permittee shall modify the SWPPP if the owner/operator or the applicable
local or state regulatory authority determines during inspections or investigations
that the SWPPP is, or would be, ineffective in eliminating or significantly
minimizing pollutants in stormwater discharges from the site. The Permittee shall
modify the SWPPP:

1. As necessary to include additional or modified BMPs designed to correct
problems identified.

i1. To correct the deficiencies identified in writing from Ecology within 30 days of
notice.

b. The Permittee shall modify the SWPPP whenever there is a change in design,
construction, operation, or maintenance at the facility that significantly changes
the nature of pollutants discharged in stormwater from the facility, or significantly
increases the quantity of pollutants discharged.

c. IfaPermittee covered under the 2010 ISGP needs to update their SWPPP to be
consistent with the 2015 ISGP, the update shall be completed by January 30,
2015.

Other Pollution Control Plans

The Permittee may incorporate by reference applicable portions of plans prepared for
other purposes at their facility. Plans or portions of plans incorporated by reference
into a SWPPP become enforceable requirements of this permit and must be available
along with the SWPPP as required in S9.F. A Pollution Prevention Plan prepared
under the Hazardous Waste Reduction Act, Chapter 70.95C RCW, is an example of
such a plan.

Signatory Requirements

The Permittee shall sign and certify all SWPPPs in accordance with General
Condition G2, each time it revises or modifies a SWPPP to comply with Conditions
S3.A.4 (Update of the SWPPP), S7 (Inspections) or S8 (Corrective Actions). The
SWPPP Certification Form is contained in Appendix 3 of this permit and on
Ecology’s industrial stormwater website.

B. Specific SWPPP Requirements

The SWPPP shall contain a site map, a detailed assessment of the facility, a detailed
description of the BMPs, Spill Prevention and Emergency Cleanup Plan, and a sampling
plan. The Permittee shall identify any parts of the SWPPP which the facility wants to
claim as Confidential Business Information.
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1.

The site map shall identify:

a.

The scale or include relative distances between significant structures and drainage
systems.

Significant features.

The stormwater drainage and discharge structures and identify, by name, any
other party other than the Permittee that owns any stormwater drainage or
discharge structures.

The stormwater drainage areas for each stormwater discharge point oftf-site
(including discharges to ground water) and assign a unique identifying number
for each discharge point.

Each sampling location by unique identifying number.
Paved areas and buildings.

Areas of pollutant contact (actual or potential) associated with specific industrial
activities.

Conditionally approved non-stormwater discharges (Condition S5.D).
Surface water locations (including wetlands and drainage ditches).

Areas of existing and potential soil erosion that could result in the discharge of a
significant amount of turbidity, sediment or other pollutants.

Vehicle maintenance areas.

Lands and waters adjacent to the site that may be helpful in identifying discharge
points or drainage routes.

The facility assessment shall include a description of the facility; an inventory of
facility activities and equipment that contribute to or have the potential to contribute
any pollutants to stormwater; and, an inventory of materials that contribute to or have
the potential to contribute pollutants to stormwater.

a.

The facility description shall describe:
i. The industrial activities conducted at the site.

1. Regular business hours and seasonal variations in business hours or industrial
activities.

iii. The general layout of the facility including buildings and storage of raw
materials, and the flow of goods and materials through the facility.

The inventory of industrial activities shall identify all areas associated with
industrial activities (see Table 1) that have been or may potentially be sources of
pollutants, including, but not limited to, the following:

i. Loading and unloading of dry bulk materials or liquids.
il. Outdoor storage of materials or products.

iii. Outdoor manufacturing and processing.
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iv. On-site dust or particulate generating processes.
v. On-site waste treatment, storage, or disposal.

vi. Vehicle and equipment fueling, maintenance, and/or cleaning (includes
washing).

vii. Roofs or other surfaces exposed to air emissions from a manufacturing
building or a process area.

viii. Roofs or other surfaces composed of materials that may be mobilized by
stormwater (e.g., galvanized roofs, galvanized fences).

The inventory of materials shall list:

i.  The types of materials handled at the site that potentially may be exposed to
precipitation or runoff and could result in stormwater pollution.

il. A short narrative for each material describing the potential of the pollutant to
be present in stormwater discharges. The Permittee shall update this narrative
when data become available to verify the presence or absence of these
pollutants.

i1ii. A narrative description of any potential sources of pollutants from past
activities, materials and spills that were previously handled, treated, stored, or
disposed of in a manner to allow ongoing exposure to stormwater. Include the
method and location of on-site storage or disposal. List significant spills and
significant leaks of toxic or hazardous pollutants.

3. The SWPPP shall identify specific individuals by name or by title within the
organization (pollution prevention team) whose responsibilities include: SWPPP
development, implementation, maintenance, and modification.

4. Best Management Practices (BMPs)

a.

General BMP Requirements

The Permittee shall describe each BMP selected to eliminate or reduce the
potential to contaminate stormwater and prevent violations of water quality
standards. The SWPPP must explain in detail how and where the selected BMPs
will be implemented.

The Permittee shall include each of the following mandatory BMPs in the SWPPP
and implement the BMPs. The Permittee may omit individual BMPs if site
conditions render the BMP unnecessary, infeasible, or the Permittee provides
alternative and equally effective BMPs; if the Permittee clearly justifies each
BMP omission in the SWPPP.

i.  Operational Source Control BMPs

1) The SWPPP shall include the Operational Source Control BMPs listed as
“applicable” in Ecology’s SWMMs, or other guidance documents or
manuals approved in accordance with S3.A.3.c.
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2)

3)

Good Housekeeping: The SWPPP shall include BMPs that define
ongoing maintenance and cleanup, as appropriate, of areas which may
contribute pollutants to stormwater discharges. The SWPPP shall include
the schedule/frequency for completing each housekeeping task, based
upon industrial activity, sampling results and observations made during
inspections. The Permittee shall:

a) Vacuum paved surfaces with a vacuum sweeper (or a sweeper with a
vacuum attachment) to remove accumulated pollutants a minimum of
once per quarter.

b) Identify and control all on-site sources of dust to minimize stormwater
contamination from the deposition of dust on areas exposed to
precipitation.

c) Inspect and maintain bag houses monthly to prevent the escape of dust
from the system. Immediately remove any accumulated dust at the
base of exterior bag houses.

d) Keep all dumpsters under cover or fit with a lid that must remain
closed when not in use.

Preventive Maintenance: The SWPPP shall include BMPs to inspect and
maintain the stormwater drainage, source controls, treatment systems (if
any), and plant equipment and systems that could fail and result in
contamination of stormwater. The SWPPP shall include the
schedule/frequency for completing each maintenance task. The Permittee
must:

a) Clean catch basins when the depth of debris reaches 60% of the sump
depth. In addition, the Permittee must keep the debris surface at least 6
inches below the outlet pipe.

b) Maintain ponds, tanks/vaults, catch basins, swales, filters, oil/water
separators, drains, and other stormwater drainage/treatment facilities in
accordance with the Maintenance Standards set forth in the applicable
Stormwater Management Manual (SWMM), other guidance
documents or manuals approved in accordance with S3.A.3.c.,
demonstrably equivalent BMPs per S3.A.3.d., or an O&M Manual
submitted to Ecology in accordance with S8.D.

c) Inspect all equipment and vehicles during monthly site inspections for
leaking fluids such as oil, antifreeze, etc. Take leaking equipment and
vehicles out of service or prevent leaks from spilling on the ground
until repaired.

d) Immediately clean up spills and leaks (e.g., using absorbents,
vacuuming) to prevent the discharge of pollutants.
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4) Spill Prevention and Emergency Cleanup Plan (SPECP): The SWPPP
shall include a SPECP that includes BMPs to prevent spills that can
contaminate stormwater. The SPECP shall specify BMPs for material
handling procedures, storage requirements, cleanup equipment and
procedures, and spill logs, as appropriate. The Permittee shall:

a)

b)

d)

g)

h)

Store all chemical liquids, fluids, and petroleum products, on an
impervious surface that is surrounded with a containment berm or dike
that is capable of containing 10% of the total enclosed tank volume or
110% of the volume contained in the largest tank, whichever is
greater.

Prevent precipitation from accumulating in containment areas with a
roof or equivalent structure or include a plan on how it will manage
and dispose of accumulated water if a containment area cover is not
practical.

Locate spill kits within 25 feet of all stationary fueling stations, fuel
transfer stations, mobile fueling units, and used oil storage/transfer
stations. At a minimum, spill kits shall include:

1) Oil absorbents capable of absorbing 15 gallons of fuel.
i1) A storm drain plug or cover kit.

ii1) A non-water containment boom, a minimum of 10 feet in length
with a 12-gallon absorbent capacity.

iv) A non-metallic shovel.
v) Two five-gallon buckets with lids.

Not lock shut-off fueling nozzles in the open position. Do not “top-
off” tanks being refueled.

Block, plug or cover storm drains that receive runoff from areas where
fueling, during fueling.

Use drip pans or equivalent containment measures during all
petroleum transfer operations.

Locate materials, equipment, and activities so that leaks are contained
in existing containment and diversion systems (confine the storage of
leaky or leak-prone vehicles and equipment awaiting maintenance to
protected areas).

Use drip pans and absorbents under or around leaky vehicles and
equipment or store indoors where feasible. Drain fluids from
equipment and vehicles prior to on-site storage or disposal.

Maintain a spill log that includes the following information for
chemical and petroleum spills: date, time, amount, location, and reason
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5)

6)

7)

for spill; date/time cleanup completed, notifications made and staff
involved.

Employee Training: The SWPPP shall include BMPs to provide SWPPP
training for employees who have duties in areas of industrial activities
subject to this permit. At a minimum, the training plan shall include:

a) The content of the training.

1) An overview of what is in the SWPPP.

i1) How employees make a difference in complying with the SWPPP
and preventing contamination of stormwater.

ii1) Spill response procedures, good housekeeping, maintenance
requirements, and material management practices.

b) How the Permittee will conduct training.

c) The frequency/schedule of training. The Permittee shall train
employees annually, at a minimum.

d) A log of the dates on which specific employees received training.

Inspections and Recordkeeping: The SWPPP shall include documentation
of procedures to ensure compliance with permit requirements for
inspections and recordkeeping. At a minimum, the SWPPP shall:

a) Identify facility personnel who will inspect designated equipment and
facility areas as required in Condition S7.

b) Contain a visual inspection report or check list that includes all items
required by Condition S7.C.

c) Provide a tracking or follow-up procedure to ensure that a report is
prepared and any appropriate action taken in response to visual
inspections.

d) Define how the Permittee will comply with signature requirements and
records retention identified in Special Condition S9, Reporting and
Recordkeeping Requirements.

e) Include a certification of compliance with the SWPPP and permit for
each inspection using the language in S7.C.1.c.

f) Include all inspection reports completed by the Permittee (S7.C).

llicit Discharges: The SWPPP shall include measures to identify and
eliminate the discharge of process wastewater, domestic wastewater,
noncontact cooling water, and other illicit discharges, to stormwater
sewers, or to surface waters and ground waters of the state. The Permittee
can find BMPs to identify and eliminate illicit discharges in Volume IV of

Final Industrial Stormwater General Permit — January 2, 2015
Page 16



S3.B.4.b.i.7)

Ecology's SWMM for Western Washington and Chapter 8 of the SWMM
for Eastern Washington.

Water from washing vehicles or equipment, steam cleaning and/or
pressure washing is considered process wastewater. The Permittee must
not allow this process wastewater to comingle with stormwater or enter
storm drains; and must collect in a tank for off-site disposal, or discharge
it to a sanitary sewer, with written approval from the local sewage
authority.

1i. Structural Source Control BMPs

1) The SWPPP shall include the Structural Source Control BMPs listed as
“applicable” in Ecology’s SWMMs, or other guidance documents or
manuals approved in accordance with S3.A.3.c.

2) The SWPPP shall include BMPs to minimize the exposure of
manufacturing, processing, and material storage areas (including loading
and unloading, storage, disposal, cleaning, maintenance, and fueling
operations) to rain, snow, snowmelt, and runoff by either locating these
industrial materials and activities inside or protecting them with storm
resistant coverings.

Permittees shall:

a) Use grading, berming, or curbing to prevent runoff of contaminated
flows and divert run-on away from these areas.

b) Perform all cleaning operations indoors, under cover, or in bermed
areas that prevent stormwater runoff and run-on, also that capture any
overspray.

c) Ensure that all washwater drains to a collection system that directs the
washwater to further treatment or storage and not to the stormwater
drainage system.

1. Treatment BMPs
The Permittee shall:

1) Use Treatment BMPs consistent with the applicable documents referenced
in Condition S3.A.3.

2) Employ oil/water separators, booms, skimmers, or other methods to
eliminate or minimize oil and grease contamination of stormwater
discharges.

3) Obtain Ecology approval before beginning construction/installation of all
treatment BMPs that include the addition of chemicals to provide
treatment.
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1v.

V.

Stormwater Peak Runoff Rate and Volume Control BMPs

Facilities with new development or redevelopment shall evaluate whether flow
control BMPs are necessary to satisfy the state’s AKART requirements, and
prevent violations of water quality standards. If flow control BMPs are
required, they shall be selected according to S3.A.3.

Erosion and Sediment Control BMPs

The SWPPP shall include BMPs necessary to prevent the erosion of soils and
other earthen materials (crushed rock/gravel, etc.), control off-site
sedimentation, and prevent violations of water quality standards. The
Permittee shall implement and maintain:

1) Sediment control BMPs such as detention or retention ponds or traps,
vegetated filter strips, bioswales, or other permanent sediment control
BMPs to minimize sediment loads in stormwater discharges.

2) Filtration BMPs to remove solids from catch basins, sumps or other
stormwater collection and conveyance system components (catch basin
filter inserts, filter socks, modular canisters, sand filtration, centrifugal
separators, etc.).

5. Sampling Plan
The SWPPP shall include a sampling plan. The plan shall:

a.

C.

Identify points of discharge to surface water, storm sewers, or discrete ground
water infiltration locations, such as dry wells or detention ponds.

Include documentation of why applicable parameters are not sampled at each
discharge point per S4.B.2.c (if applicable):

1.

ii.

Location of which discharge points the Permittee does not sample applicable
parameters because the pollutant concentrations are substantially identical to a
discharge point being sampled.

General industrial activities conducted in the drainage area of each discharge
point.

iii. Best Management Practices conducted in the drainage area of each discharge

1v.

Vi.

point.

Exposed materials located in the drainage area of each discharge point that are
likely to be significant contributors of pollutants to stormwater discharges.

Impervious surfaces in the drainage area that could affect the percolation of
stormwater runoff into the ground (e.g., asphalt, crushed rock, grass).

Reasons why the Permittee expects the discharge points to discharge
substantially identical effluents.

Identify each sampling location by its unique identifying number such as A1, A2.

d. Identify staff responsible for conducting stormwater sampling.
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h.

Specify procedures for sample collection and handling.
Specify procedures for sending samples to a laboratory.

Identify parameters for analysis, holding times and preservatives, laboratory
quantitation levels, and analytical methods.

Specify the procedure for submitting results to Ecology.

S4. GENERAL SAMPLING REQUIREMENTS

A. General Requirements

The Permittee shall conduct sampling of stormwater in accordance with this permit and
the SWPPP.

B. Sampling Requirements

1. Sample Timing and Frequency

a.

e

d.

The Permittee shall sample the discharge from each designated location at least
once per quarter:

1* Quarter = January, February, and March
2" Quarter = April, May, and June
3" Quarter = July, August, and September

4th Quarter = October, November, and December

. Permittees shall sample the stormwater discharge from the first fall storm event

each year. “First fall storm event” means the first time on or after October 1* of
each year that precipitation occurs and results in a stormwater discharge from a
facility.

Permittees shall collect samples within the first 12 hours of stormwater discharge
events. If it is not possible to collect a sample within the first 12 hours of a
stormwater discharge event, the Permittee must collect the sample as soon as
practicable after the first 12 hours, and keep documentation with the sampling
records (Condition S4.B.3) explaining why they could not collect samples within
the first 12 hours; or if it is unknown (e.g., discharge was occurring during start of
regular business hours).

The Permittee shall obtain representative samples, which may be a single grab
sample, a time-proportional sample, or a flow-proportional sample.

Permittees need not sample outside of regular business hours, during unsafe
conditions, or during quarters where there is no discharge, but shall submit a
Discharge Monitoring Report each reporting period (Condition S9.A).

2. Sample Location(s)

a.

The Permittee shall designate sampling location(s) at the point(s) where it
discharges stormwater associated with industrial activity off-site.
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b.

The Permittee is not required to sample on-site discharges to ground (e.g.,
infiltration) or sanitary sewer discharges, unless specifically required by Ecology
(Condition G12).

The Permittee shall sample each distinct point of discharge off-site except as
otherwise exempt from monitoring as a “substantially identical discharge point”
per S3.B.5.b. If applicable, the Permittee is only required to monitor applicable
parameters at one of the “substantially identical discharge points”.

The Permittee shall notify Ecology of any changes or updates to sample locations,
discharge points, and/or outfalls by submitting an “Industrial Stormwater General
Permit Discharge/Sample Point Update Form™ to Ecology.

3. Sample Documentation

For each stormwater sample taken, the Permittee shall record the following
information and retain it on-site for Ecology review:

e
f.
g.
h. Weather conditions.

Sample date.
Sample time.

A notation describing if the Permittee collected the sample within the first 12
hours of stormwater discharge events; or, if it is unknown (e.g., discharge was
occurring during start of regular business hours).

An explanation of why the Permittee could not collect a sample within the first 12
hours of a stormwater discharge event, if it was not possible. Or, if it is unknown,
an explanation of why the Permittee does not know if a sample was collected
within or outside the first 12 hours of stormwater discharge.

Sample location (using SWPPP identifying number).
Method of sampling, and method of sample preservation, if applicable.

Individual who performed the sampling.

4. Laboratory Documentation

The Permittee shall retain laboratory reports on-site for Ecology review and shall
ensure that all laboratory reports providing data for all parameters include the
following information:

o ®

™ o Ao

Date of analysis.

Parameter name.

CAS number, if applicable.

Analytical method(s).

Individual who performed the analysis.

Method detection limit (MDL).

Laboratory quantitation level (QL) achieved by the laboratory.
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h. Reporting units.
1. Sample result.
j. Quality assurance/quality control data.

5. The Permittee shall maintain the original records onsite and make them available to
Ecology upon request.

6. The Permittee may suspend sampling for one or more parameters (other than “visible
oil sheen”) for a period of three years (12 quarters) based on consistent attainment of
benchmark values when:

a. Eight consecutive quarterly samples demonstrate a reported value equal to or less
than the benchmark value; or for pH, within the range of 5.0 — 9.0.

b. For purposes of tallying “consecutive quarterly samples”:

i. Do not include any quarters in which the Permittee did not collect a sample,
but should have (e.g., discharge(s) occurred during normal working hours, and
during safe conditions; but no sample was collected during the entire quarter).
If this occurs, the tally of consecutive quarterly samples is reset to zero.

ii. Do not include any quarters in which the Permittee did not collect a sample
because there was no discharge during the quarter (or the discharges during
the quarter occurred outside normal working hours or during unsafe
conditions). These quarters are not included in the calculation of eight
consecutive quarters, but do not cause the tally to be reset; i.e., they are
skipped over.

c. Permittees monitoring more than once per quarter shall average all of the
monitoring results for each parameter (except pH and “visible oil sheen”) and
compare the average value to the benchmark value. However, if Permittees collect
more than one sample during a 24-hour period, they must first calculate the daily
average of the individual grab sample results collected during that 24-hour
period; then use the daily average to calculate a quarterly average.

7. A Permittee who has a significant process change shall not use previous sampling
results to demonstrate consistent attainment.

8. Suspension of sampling based on consistent attainment does not apply to pollutant
parameters subject to numeric effluent limits based on federal Effluent Limitation
Guidelines (Condition S5.C) or Section 303(d) of the Clean Water Act (Condition
S6).

C. Analytical Procedures for Sampling Requirements

The Permittee shall ensure that analytical methods used to meet the sampling requirements
in this permit conform to the latest revision of the Guidelines Establishing Test Procedures
for the Analysis of Pollutants contained in 40 CFR Part 136, unless specified otherwise in
this permit.
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D. Laboratory Accreditation

1.

The Permittee shall ensure that all analytical data required by Ecology is prepared by
a laboratory registered or accredited under the provisions of, Accreditation of
Environmental Laboratories, Chapter 173-50 WAC.

Turbidity and pH are exempt from this requirement, unless the laboratory must be
registered or accredited for any other parameter.

SS5. BENCHMARKS, EFFLUENT LIMITATIONS, AND SPECIFIC SAMPLING
REQUIREMENTS

A. Benchmarks and Sampling Requirements

1.

Permittees shall sample their stormwater discharges as specified in Condition S4 and
as specified in Table 2.

2. Additional sampling and/or requirements apply to specific industrial categories

(S5.B), and facilities subject to effluent limitation guidelines (S5.C), and certain
discharges to impaired waters (S6).

. If a Permittee's discharge exceeds a benchmark listed in Table 2, the Permittee shall

take the actions specified in Condition S8. Permittees sampling more than once per
quarter shall average the sample results for each parameter (except pH and “visible
oil sheen”) and compare the average value to the benchmark to determine if the
discharge has exceeded a benchmark value. However, if Permittees collect more than
one sample during a 24-hour period, they must first calculate the daily average of the
individual grab sample results collected during that 24-hour period; then use the daily
average to calculate a quarterly average.
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Table 2: Benchmarks and Sampling Requirements Applicable to All Facilities

Parameter Units Benchmark Analytical Laboratory | Minimum
Value Method Quantitation | Sampling
Level * Frequency "
Turbidity NTU 25 EPA 180.1 0.5 1/quarter
Meter
pH Standard Units Between 5.0 and 9.0  [Meter/Paper ° +0.5 1/quarter
Oil Sheen Yes/No No Visible Oil Sheen N/A N/A 1/quarter
Copper, Total ug/L Western WA: 14 EPA 200.8 2.0 1/quarter
Eastern WA: 32

Zinc, Total ug/L 117 EPA 200.8 2.5 1/quarter

a.

The Permittee shall ensure laboratory results comply with the quantitation level (QL) specified in the table.

However, if an alternate method from 40 CFR Part 136 is sufficient to produce measurable results in the

sample, t

he Permittee may use that method for analysis. If the Permittee uses an alternative method it must

report the test method and QL on the DMR. If the Permittee is unable to obtain the required QL due to matrix
effects, the Permittee must report the matrix-specific method detection level (MDL) and QL on the DMR.

1/quarter

means at least one sample taken each quarter, year-round.

Permittees shall use either a calibrated pH meter or narrow-range pH indicator paper with a resolution not

greater than + 0.5 SU.

B. Additional Sampling Requirements for Specific Industrial Groups

1.

In addition to the requirements in Table 2, all Permittees identified by an industrial
activity in Table 3 shall sample stormwater discharges as specified in Condition S4
and in Table 3.

If a discharge exceeds a benchmark listed in Table 3, the Permittee shall take the
actions specified in Condition S8. Permittees sampling more than once per quarter
shall average the sample results for each parameter and compare the average value to
the benchmark to determine if it the discharge has exceeded a benchmark. However,
if Permittees collect more than one sample during a 24-hour period, they must first
calculate the daily average of the individual grab sample results collected during that
24-hour period; then use the daily average to calculate a quarterly average.
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Table 3: Additional Benchmarks and Sampling Requirements Applicable to Specific
Industries

Parameter Units Benchmark Analytical | Laboratory Minimum

Value Method Quantitation Sampling
Level * Frequency "
1. Chemical and Allied Products (28xx), Food and Kindred Products (20xx)

BOD; mg/L 30 SM 5210B 2 1/quarter

Nitrate + Nitrite mg/L 0.68 SM4500 0.10 1/quarter

Nitrogen, as N NO3-E/F/H

Phosphorus, mg/L 2.0 EPA 365.1 0.10 1/quarter

Total

. Primary Metals(3

and 5093), Metals Fabricating (34xx)

3xx), Metals Mining (10xx), Automobile Salvage and Scrap Recycling (5015

Lead, Total ug/L 81.6 EPA 200.8 0.5 1/quarter
Petroleum mg/L 10 NWTPH-Dx 0.1 1/quarter
Hydrocarbons

(Diesel Fraction)

. Hazardous Waste Treatment, Storage and Disposal

Facilities and Dangerous Waste Recyclers
subject to the provisions of Resource Conservation and Recovery Act (RCRA) Subtitle C

(Diesel Fraction)

Chemical mg/L 120 SM5220-D 10 1/quarter
Oxygen Demand
(COD)
Total Ammonia ( mg/L 2.1 SM4500- 0.3 1/quarter
as N) NH3- GH
TSS mg/L 100 SM2540-D 5 1/quarter
Arsenic, Total ng/L 150 EPA 200.8 0.5 1/quarter
Cadmium, Total ug/L 2.1 EPA 200.8 0.25 1/quarter
Cyanide, Total ug/L 22 EPA 335.4 10 1/quarter
Lead, Total ng/L 81.6 EPA 200.8 0.5 1/quarter
Magnesium, ng/L 64 EPA 200.8 50 1/quarter
Total
Mercury, Total ug/L 1.4 EPA 1631E 0.0005 1/quarter
Selenium, Total ug/L 5.0 EPA 200.8 1.0 1/quarter
Silver, Total ng/L 3.8 EPA 200.8 0.2 1/quarter
Petroleum mg/L 10 NWTPH-Dx 0.1 1/quarter
Hydrocarbons
(Diesel Fraction)

. Air Transportation® (45xx)
Total Ammonia mg/L 2.1 SM4500- 0.3 1/quarter
(as N) NH3- GH
BODs mg/L 30 SM 5210B 2 1/quarter
COD mg/L 120 SM5220-D 10 1/quarter
Nitrate + Nitrite mg/L 0.68 SM 4500- 0.10 1/quarter
Nitrogen, as N NO3-E/F/H
Petroleum mg/L 10 NWTPH-Dx 0.1 1/quarter
Hydrocarbons
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Parameter Units Benchmark Analytical | Laboratory Minimum
Value Method Quantitation Sampling
Level * Frequency "

5. Timber Product Industry (24xx), Paper and Allied Products (26xx)

COD mg/L 120 SM5220-D 10 1/quarter

TSS mg/L 100 SM2540-D 5 1/quarter
6. Transportation (40xx — 44xx, except 4221-25), Petroleum Bulk Stations and Terminals (5171)

Petroleum mg/L 10 NWTPH-Dx 0.1 1/quarter

Hydrocarbons

(Diesel Fraction)

The Permittee shall ensure laboratory results comply with the quantitation level (QL) specified in the table.
However, if an alternate method from 40 CFR Part 136 is sufficient to produce measurable results in the
sample, the Permittee may use that method for analysis. If the Permittee uses an alternative method it must
report the test method and QL on the DMR. If the Permittee is unable to obtain the required QL due to matrix
effects, the Permittee must report the matrix-specific method detection level (MDL) and QL on the DMR.

1/quarter means at least one sample taken each quarter, year-round.

For airports where a single Permittee, or a combination of permitted facilities use more than 100,000 gallons of
glycol-based deicing chemicals and/or 100 tons or more of urea on an average annual basis, monitor these
additional five parameters in those discharge points that collect runoff from areas where deicing activities occur
(SIC 4512-4581).

C. Landfills and Airports Subject to Effluent Limitation Guidelines

1. Permittees with discharges from the following activities shall comply with the
effluent limits and monitor as specified in Condition S4 and Tables 4 and 5.

2. The discharge of the pollutants at a level more than that identified and authorized by
this permit for these activities shall constitute a violation of the terms and conditions
of this permit.

3. Permittees operating non-hazardous waste /andfills subject to the provisions of 40
CFR Part 445 Subpart B shall not exceed the effluent limits* listed in Table 4.

% As set forth in 40 CFR Part 445 Subpart B, these numeric effluent limits apply to contaminated stormwater
discharges from Municipal Solid Waste Landfills that have not been closed in accordance with 40 CFR 258.60, and
to contaminated stormwater discharges from those landfills that are subject to the provisions of 40 CFR Part 257
except for discharges from any of the following facilities: (a) landfills operated in conjunction with other industrial
or commercial operations, when the landfill receives only wastes generated by the industrial or commercial
operation directly associated with the landfill; (b) landfills operated in conjunction with other industrial or
commercial operations, when the landfill receives wastes generated by the industrial or commercial operation
directly associated with the landfill and also receives other wastes, provided that the other wastes received for
disposal are generated by a facility that is subject to the same provisions in 40 CFR Subchapter N as the industrial or
commercial operation, or that the other wastes received are of similar nature to the wastes generated by the industrial
or commercial operation; (c) landfills operated in conjunction with CWT facilities subject to 40 CFR Part 437, so
long as the CWT facility commingles the landfill wastewater with other non-landfill wastewater for discharge. A
landfill directly associated with a CWT facility is subject to this part if the CWT facility discharges landfill
wastewater separately from other CWT wastewater or commingles the wastewater from its landfill only with
wastewater from other landfills; or (d) landfills operated in conjunction with other industrial or commercial
operations when the landfill receives wastes from public service activities, so long as the company owning the
landfill does not receive a fee or other remuneration for the disposal service.

Final Industrial Stormwater General Permit — January 2, 2015
Page 25




S5.C

Table 4: Effluent Limits Applicable to Non-Hazardous Waste Landfills Subject to 40 CFR
Part 445 Subpart B

Parameter Units Average | Maximum |Analytical | Laboratory | Minimum
Monthly * Daily " Method ¢ | Quantitation | Sampling
Level Frequency °
BOD:s mg/L 37 140 EPA 405.1 2
or 1/quarter
SM 5210B

TSS mg/L 27 88 SM2540-D 5

1/quarter
Total Ammonia mg/L 4.9 10 SM4500- 0.3
(as N) NH3-GH. 1/quarter
Alpha Terpineol ug/L 16 33 EPA 625 5

1/quarter
Benzoic Acid ng/L 71 120 EPA 625 50

1/quarter
p-Cresol (4- ug/L 14 25 EPA 8270D 10 ug/L
methylphenol) 1/quarter
Phenol ng/L 15 26 EPA 625 4.0

1/quarter
Zinc, Total ug/L 110 200 EPA 200.8 2.5

1/quarter
pH SU Between 6.0 and 9.0 Meter +0.1

1/quarter

a.

Average monthly effluent limit means the highest allowable average of daily discharges over a calendar month.

To calculate the discharge value to compare to the limit, you add the value of each daily discharge measured
during a calendar month and divide this sum by the total number of daily discharges measured. If only one
sample is taken during the calendar month, the average monthly effluent limitation applies to that sample. If
only one sample is taken during the reporting period, the average monthly effluent limitation applies to that

sample.

Maximum daily effluent limit means the highest allowable daily discharge. The daily discharge means the

discharge of a pollutant measured during a calendar day. The daily discharge is the average measurement of the
pollutant over the day; this does not apply to pH.

Or other equivalent EPA-approved method with the same or lower quantitation level.

The Permittee shall ensure laboratory results comply with the quantitation level (QL) specified in the table.

However, if an alternate method from 40 CFR Part 136 is sufficient to produce measurable results in the
sample, the Permittee may use that method for analysis. If the Permittee uses an alternative method it must
report the test method and QL on the discharge monitoring report.

1/quarter means at least one sample taken each quarter, year-round.
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4. Permittees operating airlines and airports subject to provisions of 40 CFR Part 449
shall comply with the following:

a. Airfield Pavement Deicing. Existing and new primary airports with 1,000 or more
annual jet departures (annual non-propeller aircraft departures) that discharge
wastewater associated with airfield pavement deicing commingled with
stormwater must either use non-urea-containing deicers’, or meet the effluent

limit in Table 5 at every discharge point, prior to any dilution or any

commingling with any non-deicing discharge.
Table S: Effluent Limit Applicable to Airports Subject to 40 CFR Part 449

Parameter Units Maximum | Analytical | Laboratory | Minimum
Daily * Method ® | Quantitation Sampling
Level ¢ Frequency *
Total Ammonia (as N) mg/L 14.7 SM4500- 0.3 1/quarter
NH3-GH.

a.

Maximum daily effluent limit means the highest allowable daily discharge. The daily discharge means the

discharge of a pollutant measured during a calendar day. The daily discharge is the average measurement of the
pollutant over the day.

Or other equivalent EPA-approved method with the same or lower quantitation level.

The Permittee shall ensure laboratory results comply with the quantitation level (QL) specified in the table.

However, if an alternate method from 40 CFR Part 136 is sufficient to produce measurable results in the
sample, the Permittee may use that method for analysis. If the Permittee uses an alternative method it must
report the test method and QL on the DMR. If the Permittee is unable to obtain the required QL due to matrix
effects, the Permittee must report the matrix-specific method detection level (MDL) and QL on the DMR.

D. Conditionally Authorized Non-Stormwater Discharges

1.

1/quarter means at least one sample taken each quarter, year-round.

The categories and sources of non-stormwater discharges identified in Condition S5.
D.2, below, are conditionally authorized, provided:

a.

The discharge is otherwise consistent with the terms and conditions of this
permit, including Condition S5, S6 and S10.

The Permittee conducts the following assessment for each non-stormwater
discharge (except for S5.D.2.a & f) and documents the assessment in the SWPPP,
consistent with Condition S3.B.2. The Permittee shall:

i. Identify each source.

ii. Identify the location of the discharge into the stormwater collection system.

iii. Characterize the discharge including estimated flows or flow volume, and
likely pollutants which may be present.

iv. Evaluate and implement available and reasonable source control BMPs to

reduce or eliminate the discharge.

> Affected Permittees must certify in its annual report that it does not use airfield deicing products that contain urea,
or meet the numeric limit in Table 5 (Condition S9.B.4).
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v. Evaluate compliance of the discharge with the state water quality standards.

vi. Identify appropriate BMPs for each discharge to control pollutants and or
flow volumes.

2. Conditionally authorized non-stormwater discharges include:
Discharges from fire fighting activities.
b. Fire protection system flushing, testing, and maintenance.

c. Discharges of potable water including water line flushing, provided that water line
flushing must be de-chlorinated prior to discharge.

d. Uncontaminated air conditioning or compressor condensate.
e. Landscape watering and irrigation drainage.
f.  Uncontaminated ground water or spring water.

g. Discharges associated with dewatering of foundations, footing drains, or utility
vaults where flows are not contaminated with process materials such as solvents.

h. Incidental windblown mist from cooling towers that collects on rooftops or areas
adjacent to the cooling tower. This does not include intentional discharges from
cooling towers such as piped cooling tower blow down or drains.

E. Prohibited Discharges
Unless authorized by a separate NPDES or state waste discharge permit, the following
discharges are prohibited:

1. The discharge of process wastewater is not authorized. Stormwater that commingles
with process wastewater is considered process wastewater.

2. lllicit discharges are not authorized by this permit. Conditionally authorized non-
stormwater discharges in compliance with Condition S5.D are not illicit discharges.

F. General Prohibitions

Permittees shall manage stormwater to prevent the discharge of:

1. Synthetic, natural or processed oil or oil-containing products as identified by an oil
sheen; and

2. Trash and floating debris.

S6. DISCHARGES TO IMPAIRED WATERS
A. General Requirements for Discharges to Impaired Waters

Permittees that discharge to an impaired waterbody, either directly or indirectly through a
stormwater drainage system, shall conduct sampling and inspections in accordance with
Conditions S4, S5, S6, and S7.
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B. Eligibility for Coverage of New Discharges to Impaired Waters

Facilities that meet the definition of “new discharger” and discharge to a 303(d)-listed
waterbody (Category 5), an impaired waterbody with an applicable TMDL (Category
4A), or a pollution control program for sediment cleanup (i.e., a Category 4B sediment-
impaired waterbody) are not eligible for coverage under this permit unless the facility:

1.

Prevents all exposure to stormwater of the pollutant(s) for which the waterbody is
impaired, and retains documentation of procedures taken to prevent exposure onsite
with its SWPPP; or

Documents that the pollutant(s) for which the waterbody is impaired is not present at
the facility, and retains documentation of this finding with the SWPPP; or

Provides Ecology with data to support a showing that the discharge is not expected to
cause or contribute to an exceedance of a water quality standard, and retain such data
onsite with its SWPPP. The facility must provide data and other technical information
to Ecology sufficient to demonstrate:

a. For discharges to waters without an £PA approved or established TMDL, that the
discharge of the pollutant for which the water is impaired will meet instream
water quality criteria at the point of discharge to the waterbody; or

b. For discharges to waters with an EPA approved or established TMDL, that there
are sufficient remaining wasteload allocations in an EPA approved or established
TMDL to allow industrial stormwater discharge and that existing dischargers to
the waterbody are subject to compliance schedules designed to bring the
waterbody into attainment with water quality standards.

Facilities are eligible for coverage under this permit if Ecology issues permit coverage
based upon an affirmative determination that the discharge will not cause or contribute
to the existing impairment.

C. Additional Sampling Requirements and Effluent Limits for Discharges to Certain

Impaired Waters and Puget Sound Sediment Cleanup Sites

Permittees discharging to a 303(d)-listed waterbody (Category 5), either directly or
indirectly through a stormwater drainage system, shall comply with the applicable
sampling requirements and numeric effluent limits in Table 6. If a discharge point is
subject to an impaired waterbody effluent limit (Condition S6.C) for a parameter that
also has a benchmark, the effluent limit supersedes the benchmark.

a. Facilities subject to these limits include, but may not be limited to, facilities listed
in Appendix 4.

b. For purposes of this condition, “applicable sampling requirements and effluent
limits” means the sampling and effluent limits in Table 6 that correspond to the
specific parameter(s) the receiving water is 303(d)-listed for at the time of permit
coverage, or Total Suspended Solids (TSS) if the waterbody is 303(d)-listed
(Category 5) for sediment quality at the time of permit coverage.
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Table 6: Sampling and Effluent Limits Applicable to Discharges to 303(d)-listed Waters

For discharge points not subject to a TSS effluent limit under the 2010 ISGP, the

TSS effluent limit in Table 6 does not become effective until January 1, 2017.

However, TSS sampling and reporting is effective January 2, 2015; or, for

Permittees with an effective date of permit coverage after January 2, 2015, the

first full quarter following permit coverage.

Maximum Daily” Laboratory

Quantitation Sampling
Parameter Units Freshwater Marine Analytical Method " Level Frequency"
Turbidity NTUs 25 25 EPA 180.1 Meter 0.5 1/quarter
pH SU ! Between 7.0 Meter +0.1 1/quarter

and 8.5

Fecal Coliform # colonies/ ! ! SM 9222D 20 CFU/ 1/quarter
Bacteria 100 mL 100 mL
TSS' mg/L 30 30 SM2540-D 5 1/quarter
Phosphorus, Total mg/L & & EPA 365.1 0.01 1/quarter
Total Ammonia (as N)| mg/L & & SM 4500 NH’-GH 0.3 1/quarter
Copper, Total ug/L g g EPA 200.8 2.0 1/quarter
Lead, Total ug/L £ £ EPA 200.8 0.5 1/quarter
Mercury, Total ug/L 2.1 1.8 EPA1631E 0.0005 1/quarter
Zinc, Total ug/L & & EPA 200.8 2.5 1/quarter
Pentachlorophenol ng/L 9" £ EPA 625 1.0 1/quarter

Maximum daily effluent limit means the highest allowable daily discharge. The daily discharge means the
discharge of a pollutant measured during a calendar day. The daily discharge is the average measurement of the
pollutant over the day; this does not apply to pH.

Or other equivalent method with the same reporting level.

The Permittee shall ensure laboratory results comply with the quantitation level (QL) specified in the table.
However, if an alternate method from 40 CFR Part 136 is sufficient to produce measurable results in the
sample, the Permittee may use that method for analysis. If the Permittee uses an alternative method it must
report the test method and QL on the DMR. If the Permittee is unable to obtain the required QL due to matrix
effects, the Permittee must report the matrix-specific method detection level (MDL) and QL on the DMR.

1/quarter means at least one sample taken each quarter, e.g., Q1 =Jan 1 —March 31, Q2 = April 1 — June 30.
Permittees shall use either a calibrated pH meter consistent with EPA4 9040 or an approved state method.

Permittees who discharge to a waterbody 303(d)-listed (Category 5) for sediment quality shall sample the
discharge for TSS.

Site-specific effluent limitation will be assigned at the time of permit coverage.
Based on a pH of 7.0.

A numeric effluent limit does not apply, but Permittees must sample according to Table 6. In addition, the
following mandatory BMPs shall be incorporated into the SWPPP and implemented; the Permittee must:

D' Useall known, available and reasonable methods to prevent rodents, birds, and other animals from
feeding/nesting/roosting at the facility. Nothing in this section shall be construed as allowing violations
of any applicable federal, state or local statutes, ordinances, or regulations including the Migratory
Bird Treaty Act.

Perform at least one annual dry weather inspection of the stormwater system to identify and eliminate
sanitary sewer cross-connections.

Install structural source control BMPs to address on-site activities and sources that could cause
bacterial contamination (e.g., dumpsters, compost piles, food waste, and animal products).
Implement operational source control BMPs to prevent bacterial contamination from any known
sources of fecal coliform bacteria (e.g., animal waste).

2)
3)

4)
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9 Conduct additional bacteria-related sampling and/or BMPs, if ordered by Ecology on a case-by-case
basis.

The effluent limit for a Permittee who discharges to a freshwater body 303(d)-listed for pH is: Between 6.0 and
8.5, if the 303(d)-listing is for high pH only; Between 6.5 and 9.0, if the 303(d)-listing is for low pH only; and
Between 6.5 and 8.5 if the 303(d)-listing is for both low and high pH. All pH effluent limits are applied end-of-

pipe.

2. Permittees discharging to a Puget Sound Sediment Cleanup Site® , either directly or
indirectly through a stormwater drainage system, shall comply with this section:

a. Permittees shall sample the discharge for Total Suspended Solids (TSS) in
accordance with Table 7.

b. If the waterbody is listed within Category 5 (sediment medium) where the outfall
discharges to the waterbody, the discharge is subject to the TSS numeric effluent
limit in S6.C.1.c and Table 6.

c. If the waterbody is not listed within Category 5 (sediment medium) where the
outfall discharges to the waterbody, the discharge is subject to the TSS
benchmark in Table 7. If the discharge is subject to more than one TSS
benchmark value, the lower benchmark supersedes the higher one. Beginning
January 1, 2017, if a discharge exceeds the TSS benchmark, the Permittee shall
comply with Condition S8.

Table 7: Benchmarks and Sampling Requirements Applicable to Discharges to Puget
Sound Sediment Cleanup Sites that are not Category 5 for Sediment Quality

Parameter Units Benchmark Analytical | Laboratory | Minimum
Value* Method Quantitation | Sampling

Level Frequency °
TSS mg/L 30 SM2540-D 5 1/quarter

Permittees sampling more than once per quarter shall average the sample results and compare the average value
to the benchmark to determine if it the discharge has exceeded the benchmark value. However, if Permittees
collect more than one sample during a 24-hour period, they must first calculate the daily average of the
individual grab sample results collected during that 24-hour period; then use the daily average to calculate a
quarterly average.

The Permittee shall ensure laboratory results comply with the quantitation level (QL) specified in the table.
However, if an alternate method from 40 CFR Part 136 is sufficient to produce measurable results in the
sample, the Permittee may use that method for analysis. If the Permittee uses an alternative method it must
report the test method and QL on the DMR. If the Permittee is unable to obtain the required QL due to matrix
effects, the Permittee must report the matrix-specific method detection level (MDL) and QL on the DMR.

1/quarter means at least one sample taken each quarter, year-round.

Puget Sound Sediment Cleanup Site means: Category 4B (Sediment) portions of Budd Inlet (Inner),
Commencement Bay (Inner), Commencement Bay (Outer), Dalco Passage and East Passage, Duwamish Waterway
(including East and West Waterway), Eagle Harbor, Elliot Bay, Hood Canal (North), Liberty Bay, Rosario Strait,
Sinclair Inlet, and Thea Foss Waterway; Category 5 (Sediment) portions of the Duwamish Waterway (including
East and West Waterway), and Port Gardner and Inner Everett Harbor; and the Port Angeles Harbor sediment
cleanup area, as mapped on Ecology’s ISGP website. All references to Category 4B and 5 pertain to the 2012 EPA-
approved Water Quality Assessment.
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d. Permittees shall remove accumulated solids from storm drain lines (including

inlets,

catch basins, sumps, conveyance lines, and oil/water separators) owned or

controlled by the Permittee at least once prior to October 1, 2016.

Permittees shall conduct line cleaning operations (e.g., jetting, vacuuming,
removal, loading, storage, and/or transport) using BMPs to prevent discharges of

storm

drain solids to surface waters of the state.

Removed storm drain solids and liquids shall be disposed of in accordance with
applicable laws and regulations and documented in the SWPPP.

1. If a Permittee can demonstrate that line cleaning operations are not
feasible by the October 1, 2016 deadline, Ecology may approve a time
extension by approving a modification of permit coverage.

ii. If a Permittee can demonstrate, based on video inspection, in-line storm

drain solids sampling, or other documentation, that storm drain line
cleaning is not necessary to prevent downstream sediment contamination
or recontamination, Ecology may waive this requirement by approving a
modification of permit coverage.

iii. Requests for line cleaning waivers or time extensions must be

accompanied by a modification of coverage form, and a detailed
technical basis to support the request. The due date for line cleaning
waiver and extension requests is May 15, 2016.

Permittees shall sample and analyze storm drain solids in accordance with Table 8

at least once prior to October 1, 2016. Storm drain solids must be collected/sampled
from a representative catch basin, sump, pipe, or other feature within the storm
drain system that corresponds to the discharge point where Total Suspended Solids
(TSS) samples are collected per Condition S6.C. Samples may be either a single
grab sample or a composite sample. Samples must be representative of the storm
drain solids generated and accumulated in the facility's drainage system. To the
extent possible, sample locations must exclude portions of the drainage system
affected by water from off-site sources (e.g., run-on from off-site properties, tidal
influence, backflow).

i

il.

1il.

. If a Permittee can demonstrate that storm drain solids sampling and

analysis is not feasible by the October 1, 2016 deadline, Ecology may
approve a time extension by approving a modification of permit coverage.

If a Permittee can demonstrate that storm drain solids sampling and
analysis is not feasible or not necessary, Ecology may waive this
requirement by approving a modification of permit coverage.

Requests for storm drain solids sampling and analysis waivers or time
extensions must be accompanied by a modification of coverage form, and
a detailed technical basis to support the request. The due date for solids
sampling and analysis waiver and extension requests is May 15, 2016.
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Table 8: Sampling and Analytical Procedures for Storm Drain Solids

Analyte Method in Sediment Quantitation
Level®

Conventional Parameters

Percent total solids SM 2540G, or ASTM Method D 2216 NA

Total organic carbon Puget Sound Estuary Protocols (PSEP 1997), or 0.1%
EPA 9060

Grain size Ecology Method Sieve and Pipette (ASTM 1997), | NA
ASTMD422, or PSEP 1986/2003

Metals

Antimony, Total EPA Method 200.8 (ICP/MS) , EPA Method 6010 | 0.2 mg/kg dw®
or EPA Method 6020

Arsenic, Total EPA Method 200.8 (ICP/MS) , EPA Method 6010 | 0.1 mg/kg dw
or EPA Method 6020

Beryllium, Total EPA Method 200.8 (ICP/MS) , EPA Method 6010 [ 0.2 mg/kg dw
or EPA Method 6020

Cadmium, Total EPA Method 200.8 (ICP/MS) , EPA Method 6010 | 0.2 mg/kg dw
or EPA Method 6020

Chromium, Total EPA Method 200.8 (ICP/MS) , EPA Method 6010 | 0.5 mg/kg dw
or EPA Method 6020

Copper, Total EPA Method 200.8 (ICP/MS) , EPA Method 6010 | 0.2 mg/kg dw
or EPA Method 6020

Lead, Total EPA Method 200.8 (ICP/MS) , EPA Method 6010 | 0.2 mg/kg dw
or EPA Method 6020

Mercury, Total EPA Method 1631E, or EPA Method 7471B 0.005 mg/kg dw

Nickel, Total EPA Method 200.8 (ICP/MS) , EPA Method 6010 | 0.1 mg/kg dw
or EPA Method 6020

Selenium, Total EPA Method 200.8 (ICP/MS) , EPA Method 6010 [ 0.5 mg/kg dw
or EPA Method 6020

Silver, Total EPA Method 200.8 (ICP/MS) , EPA Method 6010 | 0.1 mg/kg dw
or EPA Method 6020

Thallium, Total EPA Method 200.8 (ICP/MS) , EPA Method 6010 | 0.2 mg/kg dw
or EPA Method 6020

Zinc, Total EPA Method 200.8 (ICP/MS) , EPA Method 6010 5.0 mg/kg dw
or EPA Method 6020

Organics

PAH compounds® EPA Method 8270 D 70 pg/kg dw

PCBs (aroclors), Total® EPA Method 8082 10 pg/kg dw

Petroleum Hydrocarbons

NWTPH-Dx NWTPH-Dx 25.0-100.0 mg/kg dw

a.

The Permittee shall ensure laboratory results comply with the quantitation level (QL) specified in the table.

However, if an alternate method is sufficient to produce measurable results in the sample, the Permittee may use
that method for analysis. If the Permittee uses an alternative method it must report the test method and QL on
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the sediment monitoring report. All results shall be reported. For values below the QL, or where a QL is not
specified, report results at the method detection level (MDL) from the lab and the qualifier of “U” for
undetected at that concentration. If the Permittee is unable to obtain the required QL due to matrix effects, the
Permittee must report the matrix-specific MDL and QL on the DMR.

dw = dry weight.
PAH compounds include: 1-methylnaphthalene, 2-methylnaphthalene, 2-chloronaphthalene, acenaphthylene,

acenaphthene, anthracene, benzo(a)anthracene, benzo(a)pyrene, benzo(b, k)fluoranthene, benzo(ghi)perylene,
dibenzo(a,h)anthracene, dibenzofuran, carbazole, chrysene, fluoranthene, fluorene, indeno(1,2,3-cd)pyrene,
naphthalene, phenanthrene, and pyrene.

4 Total = sum of PCB aroclors 1016+1221+1232+1242+1248+1254+1260.

f.  All storm drain solids sampling data shall be reported to Ecology on a Solids
Monitoring Report (SMR) no later than the DMR due date for the reporting
period in which the solids were sampled, in accordance with Condition S9.A. A
copy of the lab report shall be submitted to Ecology with the SMR.

D. Requirements for Discharges to Waters with Applicable TMDLs

1.

The Permittee shall comply with applicable TMDL determinations. Applicable
TMDLs or TMDL determinations are TMDLs which have been completed by the
issuance date of this permit, or which have been completed prior to the date that the
Permittee's application is received by Ecology, whichever is later. Ecology will list
the Permittee’s requirements to comply with this condition on the letter of permit
coverage.

TMDL requirements associated with TMDLs completed after the issuance date of this
permit only become effective if they are imposed through an administrative order
issued by Ecology.

Where Ecology has established a TMDL wasteload allocation and sampling
requirements for the Permittee's discharge, the Permittee shall comply with all
requirements of the TMDL as listed in Appendix 5.

a. If a discharge point is subject to a TMDL-related effluent limit (Condition S6.D)
for a parameter that also has a benchmark (Condition S5), the effluent limit
supersedes the benchmark.

Where Ecology has established a TMDL general wasteload allocation for industrial
stormwater discharges for a parameter present in the Permittee's discharge, but has
not identified specific requirements, Ecology will assume the Permittee's compliance
with the terms and conditions of the permit complies with the approved TMDL.

Where Ecology has not established a TMDL wasteload allocation for industrial
stormwater discharges for a parameter present in the Permittee's discharge, but has
not excluded these discharges, Ecology will assume the Permittee's compliance with
the terms and conditions of this permit complies with the approved TMDL.

Where a TMDL for a parameter present in the Permittee's discharge specifically
precludes or prohibits discharges of stormwater associated with industrial activity,
the Permittee is not eligible for coverage under this permit.
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S7. INSPECTIONS

A. Inspection Frequency and Personnel

1.
2.

The Permittee shall conduct and document visual inspections of the site each month.

The Permittee shall ensure that inspections are conducted by qualified personnel.

B. Inspection Components

Each inspection shall include:

1.

Observations made at stormwater sampling locations and areas where stormwater
associated with industrial activity is discharged off-site; or discharged to waters of the
state, or to a storm sewer system that drains to waters of the state.

Observations for the presence of floating materials, visible oil sheen, discoloration,
turbidity, odor, etc. in the stormwater discharge(s).

Observations for the presence of illicit discharges such as domestic wastewater,
noncontact cooling water, or process wastewater (including leachate).

a. If an illicit discharge is discovered, the Permittee shall notify Ecology within
seven days.

b. The Permittee shall eliminate the i/licit discharge within 30 days.

A verification that the descriptions of potential pollutant sources required under this
permit are accurate.

A verification that the site map in the SWPPP reflects current conditions.

An assessment of all BMPs that have been implemented, noting all of the following:
a. Effectiveness of BMPs inspected.

b. Locations of BMPs that need maintenance.

c. Reason maintenance is needed and a schedule for maintenance.

d. Locations where additional or different BMPs are needed and the rationale for the
additional or different BMPs.

C. Inspection Results

1.

The Permittee shall record the results of each inspection in an inspection report or
checklist and keep the records on-site, as part of the SWPPP, for Ecology review. The
Permittee shall ensure each inspection report documents the observations,
verifications and assessments required in S7.B and includes:

Time and date of the inspection.
b. Locations inspected.

c. Statements that, in the judgment of 1) the person conducting the site inspection,
and 2) the person described in Condition G2., the site is either in compliance or
out of compliance with the terms and conditions of the SWPPP and this permit.
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d. A summary report and a schedule of implementation of the remedial actions that
the Permittee plans to take if the site inspection indicates that the site is out of

compliance. The remedial actions taken must meet the requirements of the
SWPPP and the permit.

e. Name, title, and signature of the person conducting site inspection; and the
following statement: “I certify that this report is true, accurate, and complete, to
the best of my knowledge and belief.”

f. Certification and signature of the person described in Condition G2.A, or a duly
authorized representative of the facility, in accordance with Condition G2.B and
D.

D. Reports of Non-Compliance

The Permittee shall prepare reports of non-compliance identified during an inspection in
accordance with the requirements of Condition S9.E.

S8. CORRECTIVE ACTIONS
A. Implementation of Source Control and Treatment BMPs from Previous Permit

In addition to the Corrective Action Requirements of S8.B-D, Permittees shall implement
any applicable Level 1, 2 or 3 Responses required by the previous Industrial Stormwater
General Permit(s). Permittees shall continue to operate and/or maintain any source
control or treatment BMPs related to Level 1, 2 or 3 Responses implemented prior to the
effective date of this permit.

B. Level One Corrective Actions — Operational Source Control BMPs
Permittees that exceed any applicable benchmark value(s) in Table 2, Table 3 and/or

Table 7 for any quarter shall complete a Level 1 Corrective Action for each parameter
exceeded in accordance with the following:

1. Within 14 days of receipt of sampling results that indicate a benchmark exceedance
for a given quarter '; or, for parameters other than pH or visible oil sheen, the end of
the quarter, whichever is later:

a. Conduct an inspection to investigate the cause.

b. Review the SWPPP and ensure that it fully complies with Permit Condition S3,

and contains the correct BMPs from the applicable Stormwater Management
Manual.

c. Make appropriate revisions to the SWPPP to include additional Operational
Source Control BMPs with the goal of achieving the applicable benchmark
value(s) in future discharges.

2. Summarize the Level 1 Corrective Actions in the Annual Report (Condition S9.B).

7 Based on quarterly average per Condition S5.A.3, S5.B.2 and/or S6.C.2.c. For pH and visible oil sheen, quarterly
averaging is not allowed, so the 14 days begin upon receipt of a single benchmark exceedance.
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3. Level One Deadline: The Permittee shall sign/certify and fully implement the

revised SWPPP according to Permit Condition S3 and the applicable Stormwater
Management Manual as soon as possible, but no later than the DMR due date for the
quarter the benchmark was exceeded.

C. Level Two Corrective Actions — Structural Source Control BMPs

Permittees that exceed an applicable benchmark value in Table 2, Table 3 and/or Table 7
(for a single parameter) for any two quarters during a calendar year shall complete a
Level 2 Corrective Action in accordance with S8.C. Alternatively, the Permittee may skip
Level 2 and complete a Level 3 Corrective Action in accordance with Condition S8.D.

. Review the SWPPP and ensure that it fully complies with Permit Condition S3.
2. Make appropriate revisions to the SWPPP to include additional Structural Source

Control BMPs with the goal of achieving the applicable benchmark value(s) in future
discharges.

Summarize the Level 2 Corrective Actions (planned or taken) in the Annual Report
(Condition S9.B).

. Level 2 Deadline: The Permittee shall sign/certify and fully implement the revised

SWPPP according to Permit Condition S3 and the applicable Stormwater
Management Manual as soon as possible, but no later than August 31* the following
year.

a. Ifinstallation of necessary Structural Source Control BMPs is not feasible by
August 31% the following year, Ecology may approve additional time by
approving a Modification of Permit Coverage.

b. If installation of Structural Source Control BMPs is not feasible or not necessary
to prevent discharges that may cause or contribute to a violation of a water quality
standard, Ecology may waive the requirement for additional Structural Source
Control BMPs by approving a Modification of Permit Coverage.

c. To request a time extension or waiver, a Permittee shall submit a detailed
explanation of why it is making the request (technical basis), and a Modification
of Coverage form to Ecology in accordance with Condition S2.B, by May 15"
prior to Level 2 Deadline. Ecology will approve or deny the request within 60
days of receipt of a complete Modification of Coverage request.

d. While a time extension is in effect, benchmark exceedances (for the same
parameter) do not count towards additional Level 2 or 3 Corrective Actions.

e. For the year following the calendar year the Permittee triggered a Level 2
corrective action, benchmark exceedances (for the same parameter) do not count
towards additional Level 2 or 3 Corrective Actions.

D. Level Three Corrective Actions — Treatment BMPs

Permittees that exceed an applicable benchmark value in Table 2, Table 3 and/or Table 7
(for a single parameter) for any three quarters during a calendar year shall complete a
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Level 3 Corrective Action in accordance with S8.D. A Level 2 Corrective Action is not
required.

1. Review the SWPPP and ensure that it fully complies with Permit Condition S3.

2. Make appropriate revisions to the SWPPP to include additional Treatment BMPs with
the goal of achieving the applicable benchmark value(s) in future discharges.
Revisions shall include additional operational and/or structural source control BMPs
if necessary for proper performance and maintenance of Treatment BMPs.

A Qualified Industrial Stormwater Professional shall review the revised SWPPP, sign
the SWPPP Certification Form, and certify that it is reasonably expected to meet the
ISGP benchmarks upon implementation. Upon written request Ecology may, one time
during the permit cycle, waive this requirement on a case-by-case basis if a Permittee
demonstrates to Ecology’s satisfaction that the proposed Level 3 treatment BMPs are
reasonably expected to meet ISGP benchmarks upon implementation.

3. Before installing treatment BMPs that require the site-specific design or sizing of
structures, equipment, or processes to collect, convey, treat, reclaim, or dispose of
industrial stormwater; the Permittee shall submit an engineering report to Ecology for
review.

a. The engineering report must include:

i. Brief summary of the treatment alternatives considered and why the
proposed option was selected. Include cost estimates of ongoing operation
and maintenance, including disposal of any spent media;

il. The basic design data, including characterization of stormwater influent,
and sizing calculations of the treatment units;

1ii. A description of the treatment process and operation, including a flow
diagram,;

iv. The amount and kind of chemicals used in the treatment process, if any.
Note: Use of stormwater treatment chemicals requires submittal of
Request for Chemical Treatment Form;

v. Results to be expected from the treatment process including the predicted
stormwater discharge characteristics;

vi. A statement, expressing sound engineering justification through the use of
pilot plant data, results from similar installations, and/or scientific
evidence that the proposed treatment is reasonably expected to meet the
permit benchmarks; and

vii. Certification by a licensed professional engineer.
b. The engineering report shall be submitted no later than the May 15™ prior to the
Level 3 deadline, unless an alternate due date is specified in an order.

c. An Operation and Maintenance Manual (O&M Manual) shall be submitted to
Ecology no later than 30 days after construction/installation is complete; unless an
alternate due date is specified in an order.
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4. Summarize the Level 3 Corrective Actions (planned or taken) in the Annual Report
(Condition S9.B). Include information on how monitoring, assessment or evaluation
information was (or will be) used to determine whether existing treatment BMPs will
be modified/enhanced, or if new/additional treatment BMPs will be installed.

5. Level 3 Deadline: The Permittee shall sign/certify and fully implement the revised
SWPPP according to Permit Condition S3 and the applicable Stormwater
Management Manual as soon as possible, but no later than September 30™ the
following year.

a. If installation of necessary Treatment BMPs is not feasible by the Level 3
Deadline; Ecology may approve additional time by approving a Modification of
Permit Coverage.

b. If installation of 7Treatment BMPs is not feasible or not necessary to prevent
discharges that may cause or contribute to violation of a water quality standard,
Ecology may waive the requirement for Treatment BMPs by approving a
Modification of Permit Coverage.

c. To request a time extension or waiver, a Permittee shall submit a detailed
explanation of why it is making the request (technical basis), and a Modification
of Coverage form to Ecology in accordance with Condition S2.B, by May 15"
prior to the Level 3 Deadline. Ecology will approve or deny the request within 60
days of receipt of a complete Modification of Coverage request.

d. While a time extension is in effect, benchmark exceedances (for the same
parameter) do not count towards additional Level 2 or 3 Corrective Actions.

e. For the year following the calendar year the Permittee triggered a Level 3
corrective action, benchmark exceedances (for the same parameter) do not count
towards additional Level 2 or 3 Corrective Actions.

S9. REPORTING AND RECORDKEEPING
A. Discharge Monitoring Reports

1. The Permittee shall submit sampling data obtained during each reporting period on a
Discharge Monitoring Report (DMR) or a Solids Monitoring Form (SMR)® form
provided, or otherwise approved, by Ecology.

2. Upon permit coverage, the Permittee shall ensure that DMRs are submitted to
Ecology by the DMR Due Dates below:

Table 9: Reporting Dates and DMR Due Dates

Reporting Period Months DMR Due Date
1™ January-March May 15
2" April-June August 15
31 July-Sept November 15
4" October-December February 15

¥ SMR required if Condition S6.C.2 applies.
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3. DMRs and SMRs shall be submitted electronically using Ecology’s Water Quality

Permitting Portal — Discharge Monitoring Report (DMR) application, unless a waiver
from electronic reporting has been granted (e.g., if a Permittee does not have
broadband internet access). SMR forms, identified as a single sample DMR type, are
included with the quarterly DMR forms on the Portal. If a waiver has been granted,
reports must be postmarked or delivered to the following address by the due date:

Department of Ecology

Water Quality Program — Industrial Stormwater
PO Box 47696

Olympia, WA 98504-7696

The Permittee shall submit a DMR each reporting period, whether or not the facility
has discharged stormwater from the site. For Permittees that receive permit coverage
after January 2, 2015, the first reporting period is the first full quarter following the
effective date of permit coverage.

a. Ifno stormwater sample was obtained from the site during a given reporting
period, the Permittee shall submit the DMR form indicating “no sample
obtained”, or “no discharge during the quarter”, as applicable.

b. If a Permittee has suspended sampling for a parameter due to consistent
attainment, the Permittee shall submit a DMR and indicate that it has achieved
Consistent Attainment for that parameter(s).

The Permittee must use the Water Quality Permitting Portal — Permit Submittals
application (unless otherwise specified in the permit) to submit all other written
permit-required reports by the date specified in the permit unless a waiver has been
granted under S9.A. If a waiver has been granted, DMRs must be postmarked or
delivered to the address listed in S9.A.3 by the due date.

B. Annual Reports

1.

The Permittee shall submit a complete and accurate Annual Report to the Department
of Ecology no later than May 15" of each year using Ecology’s Water Quality
Permitting Portal — Permit Submittals application, unless a waiver from electronic
reporting has been granted according to S9.A.3. Annual Reports are not required if
the Permittee didn’t have permit coverage during the previous calendar year.

The annual report shall include corrective action documentation as required in S8.B-
D. If corrective action is not yet completed at the time of submission of this annual
report, the Permittee must describe the status of any outstanding corrective action(s).

Permittees shall include the following information with each annual report. The
Permittee shall:

Identify the condition triggering the need for corrective action review.
b. Describe the problem(s) and identify the dates they were discovered.

c. Summarize any Level 1, 2 or 3 corrective actions completed during the previous
calendar year and include the dates it completed the corrective actions.
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d.

Describe the status of any Level 2 or 3 corrective actions triggered during the
previous calendar year, and identify the date it expects to complete corrective
actions.

Primary airport Permittees with at least 1,000 annual jet departures shall include a
certification statement in each annual report that it does not use airfield deicing
products that contain urea. Alternatively, Permittees shall meet the numeric
effluent limit for ammonia in Condition S5.C. Table 5.

4. Permittees shall retain a copy of all annual reports onsite for Ecology review.

C. Records Retention

1. The Permittee shall retain the following documents onsite for a minimum of five

years:
a. A copy of this permit.

b. A copy of the permit coverage letter.

c. Records of all sampling information specified in Condition S4.B.3.

d. Inspection reports including documentation specified in Condition S7.
e. Any other documentation of compliance with permit requirements.

f. All equipment calibration records.

g. All BMP maintenance records.

h. All original recordings for continuous sampling instrumentation.

1. Copies of all laboratory reports as described in Condition S3.B.4.

j.  Copies of all reports required by this permit.

k. Records of all data used to complete the application for this permit.

2. The Permittee shall extend the period of records retention during the course of any
unresolved litigation regarding the discharge of pollutants by the Permittee, or when
requested by Ecology.

3. The Permittee shall make all plans, documents and records required by this permit
immediately available to Ecology or the local jurisdiction upon request; or within 14
days of a written request from Ecology.

D. Additional Sampling by the Permittee

If the Permittee samples any pollutant at a designated sampling point more frequently
than required by this permit, then the Permittee shall include the results in the
calculation and reporting of the data submitted in the Permittee's DMR.

If Permittees collect more than one sample during a 24-hour period, they must first
calculate the daily average of the individual grab sample results collected during that
24-hour period; then use the daily average to calculate a quarterly average.
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E. Reporting Permit Violations

1. In the event the Permittee is unable to comply with any of the terms and conditions of
this permit which may endanger human health or the environment, or exceed any
numeric effluent limitation in the permit, the Permittee shall, upon becoming aware of
the circumstances:

a. Immediately take action to minimize potential pollution or otherwise stop the
noncompliance and correct the problem.

b. Immediately notify the appropriate Ecology regional office of the failure to
comply:

* Central Region at (509) 575-2490 for Benton, Chelan, Douglas, Kittitas,
Klickitat, Okanogan, or Yakima County.

* Eastern Region at (509) 329-3400 for Adams, Asotin, Columbia, Ferry,
Franklin, Garfield, Grant, Lincoln, Pend Oreille, Spokane, Stevens, Walla Walla,
or Whitman County.

 Northwest Region at (425) 649-7000 for Island, King, Kitsap, San Juan, Skagit,
Snohomish, or Whatcom County.

* Southwest Region at (360) 407-6300 for Clallam, Clark, Cowlitz, Grays Harbor,
Jefferson, Lewis, Mason, Pacific, Pierce, Skamania, Thurston, or Wahkiakum
County.

c. Submit a detailed written report to Ecology within 5 days of the time the
Permittee becomes aware of the circumstances unless Ecology requests an earlier
submission. The report shall be submitted using Ecology’s Water Quality
Permitting Portal — Permit Submittals application, unless a waiver from electronic
reporting has been granted according to S9.A.3. The Permittee's report shall
contain:

1. A description of the noncompliance, including exact dates and times.

i1. Whether the noncompliance has been corrected and, if not, when the
noncompliance will be corrected.

iii. The steps taken or planned to reduce, eliminate, and prevent reoccurrence of
the noncompliance.

d. Upon request of the Permittee, Ecology may waive the requirement for a written
report on a case-by-case basis, if the immediate notification (S9.E.1.b) is received
by Ecology within 24 hours.

2. Compliance with the requirements of this section does not relieve the Permittee from
responsibility to maintain continuous compliance with the terms and conditions of
this permit or the resulting liability for failure to comply.
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F. Public Access to SWPPP

The Permittee shall provide access to, or a copy of, the SWPPP to the public when
requested in writing. Upon receiving a written request from the public for the SWPPP,
the Permittee shall:

1.

Provide a copy of the SWPPP to the requestor within 14 days of receipt of the written
request; or

Notify the requestor within ten days of receipt of the written request of the location
and times within normal business hours when the requestor may view the SWPPP ,
and provide access to the SWPPP within 14 days of receipt of the written request; or

. Provide a copy of the plans and records to Ecology, where the requestor may view the

records, within 14 days of a request; or may arrange with the requestor for an
alternative, mutually agreed upon location for viewing and/or copying of the plans
and records. If access to the plans and records is provided at a location other than at
an Ecology office, the Permittee will provide reasonable access to copying services
for which it may charge a reasonable fee.

S10. COMPLIANCE WITH STANDARDS

A. Discharges shall not cause or contribute to a violation of Surface Water Quality

Standards (Chapter 173-201A WAC), Ground Water Quality Standards (Chapter 173-
200 WAC), Sediment Management Standards (Chapter 173-204 WAC), and human
health-based criteria in the National Toxics Rule (40 CFR 131.36). Discharges that are
not in compliance with these standards are prohibited.

B. Ecology will presume compliance with water quality standards, unless discharge

monitoring data or other site specific information demonstrates that a discharge causes or
contributes to violation of water quality standards, when the Permittee is:

1. In full compliance with all permit conditions, including planning, sampling,
monitoring, reporting, and recordkeeping conditions.

2. Fully implementing storm water best management practices contained in storm water
technical manuals approved by the department, or practices that are demonstrably
equivalent to practices contained in storm water technical manuals approved by
Ecology, including the proper selection, implementation, and maintenance of all
applicable and appropriate best management practices for on-site pollution control.

C. Prior to the discharge of stormwater and non-stormwater to waters of the state, the

Permittee shall apply all known and reasonable methods of prevention, control, and
treatment (AKART). To comply with this condition, the Permittee shall prepare and
implement an adequate SWPPP, with all applicable and appropriate BMPs, including the

BMPs necessary to meet the standards identified in Condition S10.A, and shall install and

maintain the BMPs in accordance with the SWPPP, applicable SWMMs, and the terms
and conditions of this permit.
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S11. PERMIT FEES

A. The Permittee shall pay permit fees assessed by Ecology and established in Chapter

173-224 WAC.

B. Ecology will continue to assess permit fees until it terminates a permit in accordance

with Special Condition S13 or revoked in accordance with General Condition GS.

S12. SOLID AND LIQUID WASTE MANAGEMENT

The Permittee shall not allow solid waste material or leachate to cause violations of the State
Surface Water Quality Standards (Chapter 173-201A WAC), the Ground Water Quality
Standards (Chapter 173-200 WAC) or the Sediment Management Standards (Chapter 173-
204 WAC).

S13. NOTICE OF TERMINATION (NOT)

A. Conditions for a NOT

Ecology may approve a Notice of Termination (NOT) request when the Permittee meets
one or more of the following conditions:

1.

All permitted stormwater discharges associated with industrial activity that are
authorized by this permit cease because the industrial activity has ceased, and no
significant materials or industrial pollutants remain exposed to stormwater.

The party that is responsible for permit coverage (signatory to application) sells or
otherwise legally transfers responsibility for the industrial activity.

. All stormwater discharges associated with industrial activity are prevented because

the stormwater is redirected to a sanitary sewer, or discharged to ground (e.g.,
infiltration).

B. Procedure for Obtaining Termination

The Permittee shall apply for a NOT on a form specified by Ecology (NOT Form).

The Permittee seeking permit coverage termination shall sign the NOT in accordance
with Condition G2. of this permit.

The Permittee shall submit the completed NOT form to Ecology at the address in
Condition S9.A.5.
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GENERAL CONDITIONS

G1. DISCHARGE VIOLATIONS

All discharges and activities authorized by this general permit shall be consistent with the
terms and conditions of this general permit. Any discharge of any pollutant more frequently

than,

or at a level in excess of that identified and authorized by the general permit, shall

constitute a violation of the terms and conditions of this permit.

G2. SIGNATORY REQUIREMENTS

A.

b=

B.

1.

C.

All permit applications shall be signed:

In the case of corporations, by a responsible corporate officer.
In the case of a partnership, by a general partner of a partnership.
In the case of sole proprietorship, by the proprietor.

In the case of a municipal, state, or other public facility, by either a principal
executive officer or ranking elected official.

All reports required by this permit and other information requested by Ecology shall be
signed by a person described above or by a duly authorized representative of that
person. A person is a duly authorized representative only if:

The authorization is made in writing by a person described above and submitted to
the Ecology.

The authorization specifies either an individual or a position having responsibility for
the overall operation of the regulated facility, such as the position of plant manager,
superintendent, position of equivalent responsibility, or an individual or position
having overall responsibility for environmental matters.

Changes to authorization. If an authorization under paragraph G2.B.2 above is no
longer accurate because a different individual or position has responsibility for the
overall operation of the facility, a new authorization satisfying the requirements of
paragraph G2.B.2 above shall be submitted to Ecology prior to, or together with, any
reports, information, or applications to be signed by an authorized representative.

Certification. Any person signing a document under this section shall make the
following certification:

“I certify under penalty of law, that this document and all attachments were prepared
under my direction or supervision in accordance with a system designed to assure that
qualified personnel properly gathered and evaluated the information submitted. Based
on my inquiry of the person or persons who manage the system, or those persons
directly responsible for gathering information, the information submitted is, to the best
of my knowledge and belief, true, accurate, and complete. I am aware that there are
significant penalties for submitting false information, including the possibility of fine
and imprisonment for knowing violations.”
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G3. RIGHT OF INSPECTION AND ENTRY

The Permittee shall allow an authorized representative of Ecology, upon the presentation of
credentials and such other documents as may be required by law:

A.

B.

To enter upon the premises where a discharge is located or where any records shall be
kept under the terms and conditions of this permit.

To have access to and copy, at reasonable times and at reasonable cost, any records
required to be kept under the terms and conditions of this permit.

To inspect, at reasonable times, any facilities, equipment (including sampling and
control equipment), practices, methods, or operations regulated or required under this
permit.

To sample or monitor, at reasonable times, any substances or parameters at any location
for purposes of assuring permit compliance or as otherwise authorized by the Clean
Water Act.

G4. GENERAL PERMIT MODIFICATION AND REVOCATION

GS.

This permit may be modified, revoked and reissued, or terminated in accordance with the
provisions of Chapter 173-226 WAC. Grounds for modification, revocation and reissuance,
or termination include, but are not limited to, the following:

A.

B.

When a change which occurs in the technology or practices for control or abatement of
pollutants applicable to the category of dischargers covered under this permit.

When effluent limitation guidelines or standards are promulgated pursuant to the CWA
or Chapter 90.48 RCW, for the category of dischargers covered under this permit.

When a water quality management plan containing requirements applicable to the
category of dischargers covered under this permit is approved.

When information is obtained which indicates that cumulative effects on the
environment from dischargers covered under this permit are unacceptable.

REVOCATION OF COVERAGE UNDER THE PERMIT

A.

Pursuant with Chapter 43.21B RCW and Chapter 173-226 WAC, Ecology may
terminate coverage for any discharger under this permit for cause. Cases where
coverage may be terminated include, but are not limited to, the following:

. Violation of any term or condition of this permit.

Obtaining coverage under this permit by misrepresentation or failure to disclose fully
all relevant facts.

. A change in any condition that requires either a temporary or permanent reduction or
elimination of the permitted discharge.

. Failure or refusal of the Permittee to allow entry as required in RCW 90.48.090.
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5. A determination that the permitted activity endangers human health or the
environment, or contributes to water quality standards violations.

6. Nonpayment of permit fees or penalties assessed pursuant to RCW 90.48.465 and
Chapter 173-224 WAC.

7. Failure of the Permittee to satisfy the public notice requirements of WAC 173-226-
130(5), when applicable.

B. Ecology may require any discharger under this permit to apply for and obtain coverage
under an individual permit or another more specific general permit.

C. Permittees who have their coverage revoked for cause according to WAC 173-226-240
may request temporary coverage under this permit during the time an individual permit
is being developed, provided the request is made within 90 days from the time of
revocation and is submitted along with a complete individual permit application form.

G6. REPORTING A CAUSE FOR MODIFICATION

The Permittee shall submit a new application, or a supplement to the previous application,
whenever a material change to the industrial activity or in the quantity or type of discharge is
anticipated which is not specifically authorized by this permit. This application shall be
submitted at least 60 days prior to any proposed changes. The filing of a request by the
Permittee for a permit modification, revocation and reissuance, or termination, or a
notification of planned changes or anticipated noncompliance does not relieve the Permittee
of the duty to comply with the existing permit until it is modified or reissued.

G7. COMPLIANCE WITH OTHER LAWS AND STATUTES

Nothing in this permit shall be construed as excusing the Permittee from compliance with
any applicable federal, state, or local statutes, ordinances, or regulations.

G8. DUTY TO REAPPLY

The Permittee shall apply for permit renewal at least 180 days prior to the expiration date of
this permit.

G9. REMOVED SUBSTANCES

Collected screenings, grit, solids, sludges, filter backwash, or other pollutants removed in the
course of treatment or control of stormwater shall not be resuspended or reintroduced to the
final effluent stream for discharge to state waters.

G10.DUTY TO PROVIDE INFORMATION

The Permittee shall submit to Ecology, within a reasonable time, all information which
Ecology may request to determine whether cause exists for modifying, revoking and
reissuing, or terminating this permit or to determine compliance with this permit. The
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Permittee shall also submit to Ecology, upon request, copies of records required to be kept by
this permit [40 CFR 122.41(h)].

G11.0OTHER REQUIREMENTS OF 40 CFR

All other requirements of 40 CFR 122.41 and 122.42 are incorporated in this permit by
reference.

G12.ADDITIONAL SAMPLING

Ecology may establish specific sampling requirements in addition to those contained in this
permit by administrative order or permit modification.

G13.PENALTIES FOR VIOLATING PERMIT CONDITIONS

Any person who is found guilty of willfully violating the terms and conditions of this permit
shall be deemed guilty of a crime, and upon conviction thereof shall be punished by a fine of
up to $10,000 and costs of prosecution, or by imprisonment at the discretion of the court.
Each day upon which a willful violation occurs may be deemed a separate and additional
violation.

Any person who violates the terms and conditions of this permit shall incur, in addition to
any other penalty as provided by law, a civil penalty in the amount of up to $10,000 for every
such violation. Each and every such violation shall be a separate and distinct offense, and in
case of a continuing violation, every day’s continuance shall be deemed to be a separate and
distinct violation.

G14.UPSET

Definition — “Upset” means an exceptional incident in which there is unintentional and
temporary noncompliance with technology-based permit effluent limitations because of
factors beyond the reasonable control of the Permittee. An upset does not include
noncompliance to the extent caused by operational error, improperly designed treatment
facilities, inadequate treatment facilities, lack of preventive maintenance, or careless or
improper operation.

An upset constitutes an affirmative defense to an action brought for noncompliance with such
technology-based permit effluent limitations if the requirements of the following paragraph
are met.

A Permittee who wishes to establish the affirmative defense of upset shall demonstrate,
through properly signed, contemporaneous operating logs or other relevant evidence that:
1) an upset occurred and that the Permittee can identify the cause(s) of the upset; 2) the
permitted facility was being properly operated at the time of the upset; 3) the Permittee
submitted notice of the upset as required in condition S9.E; and 4) the Permittee complied
with any remedial measures required under this permit.
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In any enforcement proceeding, the Permittee seeking to establish the occurrence of an upset
has the burden of proof.

G15.PROPERTY RIGHTS

This permit does not convey any property rights of any sort, or any exclusive privilege.

G16.DUTY TO COMPLY

The Permittee shall comply with all conditions of this permit. Any permit noncompliance
constitutes a violation of the Clean Water Act and is grounds for enforcement action; for
permit termination, revocation and reissuance, or modification; or denial of a permit renewal
application.

G17.TOXIC POLLUTANTS

The Permittee shall comply with effluent standards or prohibitions established under Section
307(a) of the Clean Water Act for toxic pollutants within the time provided in the regulations
that establish those standards or prohibitions, even if this permit has not yet been modified to
incorporate the requirement.

G18.PENALTIES FOR TAMPERING

The Clean Water Act provides that any person who falsifies, tampers with, or knowingly
renders inaccurate any sampling device or method required to be maintained under this
permit shall, upon conviction, be punished by a fine of not more than $10,000 per violation,
or by imprisonment for not more than two years per violation, or by both. If a conviction of a
person is for a violation committed after a first conviction of such person under this
Condition, punishment shall be a fine of not more than $20,000 per day of violation, or
imprisonment of not more than four years, or both.

G19.REPORTING PLANNED CHANGES

The Permittee shall, as soon as possible, give notice to Ecology of planned physical
alterations, modifications or additions to the permitted industrial activity, which will result
n:

A. The permitted facility being determined to be a new source pursuant to 40 CFR
122.29(b).

B. A significant process change, as defined in the glossary of this permit.

C. A change in the location of industrial activity that affects the Permittee’s sampling
requirements in Conditions S3, S4, S5, and Sé.

Following such notice, permit coverage may be modified, or revoked and reissued pursuant
to 40 CFR 122.62(a) to specify and limit any pollutants not previously limited. Until such
modification is effective, any new or increased discharge in excess of permit limits or not
specifically authorized by this permit constitutes a violation.
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G20.REPORTING OTHER INFORMATION

Where the Permittee becomes aware that it failed to submit any relevant facts in a permit
application, or submitted incorrect information in a permit application or in any report to
Ecology, it shall promptly submit such facts or information.

G21.REPORTING ANTICIPATED NON-COMPLIANCE

The Permittee shall give advance notice to Ecology by submission of a new application, or
supplement to the existing application, at least 45 days prior to commencement of such
discharges, of any facility expansions, production increases, or other planned changes, such
as process modifications, in the permitted facility or activity which may result in
noncompliance with permit limits or conditions. Any maintenance of facilities, which might
necessitate unavoidable interruption of operation and degradation of effluent quality, shall be
scheduled during non-critical water quality periods and carried out in a manner approved by
Ecology.

G22.REQUESTS TO BE EXCLUDED FROM COVERAGE UNDER THE PERMIT

A.

B.

Any discharger authorized by this permit may request to be excluded from coverage
under the general permit by applying for an individual permit.

The discharger shall submit to Ecology an application as described in WAC 173-220-
040 or WAC 173-216-070, whichever is applicable, with reasons supporting the
request. These reasons shall fully document how an individual permit will apply to the
applicant in a way that the general permit cannot.

Ecology may make specific requests for information to support the request. Ecology
shall either issue an individual permit or deny the request with a statement explaining
the reason for the denial.

When an individual permit is issued to a discharger otherwise subject to the industrial
stormwater general permit, the applicability of the industrial stormwater general permit
to that Permittee is automatically terminated on the effective date of the individual
permit.

G23.APPEALS

A. The terms and conditions of this general permit, as they apply to the appropriate class

of dischargers, are subject to appeal by any person within 30 days of issuance of this
general permit, in accordance with Chapter 43.21B RCW, and Chapter 173-226 WAC.

The terms and conditions of this general permit, as they apply to an individual
discharger, are appealable in accordance with Chapter 43.21B RCW within 30 days of
the effective date of coverage of that discharger. Consideration of an appeal of general
permit coverage of an individual discharger is limited to the general permit’s
applicability or nonapplicability to that individual discharger.
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C. The appeal of general permit coverage of an individual discharger does not affect any

other dischargers covered under this general permit. If the terms and conditions of this
general permit are found to be inapplicable to any individual discharger(s), the matter
shall be remanded to Ecology for consideration of issuance of an individual permit or
permits.

G24.SEVERABILITY

The provisions of this permit are severable, and if any provision of this permit, or application
of any provision of this permit to any circumstance, is held invalid, the application of such
provision to other circumstances, and the remainder of this permit shall not be affected
thereby.

G25.BYPASS PROHIBITED

Bypass, which is the intentional diversion of waste streams from any portion of a treatment
facility, is prohibited, and Ecology may take enforcement action against a Permittee for
bypass unless one of the following circumstances (A, B, or C) is applicable.

A. Bypass for Essential Maintenance without the Potential to Cause Violation of

Permit Limits or Conditions

Bypass 1s authorized if it is for essential maintenance and does not have the potential to
cause violations of limitations or other conditions of this permit, or adversely impact
public health as determined by Ecology prior to the bypass. The Permittee must submit
prior notice, if possible, at least ten days before the date of the bypass.

Bypass Which is Unavoidable, Unanticipated, and Results in Noncompliance of this
Permit

This bypass is permitted only if:

1. Bypass is unavoidable to prevent loss of life, personal injury, or severe property
damage. “Severe property damage” means substantial physical damage to property,
damage to the treatment facilities which would cause them to become inoperable, or
substantial and permanent loss of natural resources which can reasonably be expected
to occur in the absence of a bypass.

2. There are no feasible alternatives to the bypass, such as the use of auxiliary treatment
facilities, retention of untreated wastes, stopping production, maintenance during
normal periods of equipment downtime (but not if adequate backup equipment should
have been installed in the exercise of reasonable engineering judgment to prevent a
bypass which occurred during normal periods of equipment downtime or preventative
maintenance), or transport of untreated wastes to another treatment facility.

3. Ecology is properly notified of the bypass as required in condition S9E of this permit.
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C.

1.

Bypass which is Anticipated and has the Potential to Result in Noncompliance of
this Permit

The Permittee must notify Ecology at least thirty days before the planned date of
bypass. The notice must contain (1) a description of the bypass and its cause; (2) an
analysis of all known alternatives which would eliminate, reduce, or mitigate the need
for bypassing; (3) a cost-effectiveness analysis of alternatives including comparative
resource damage assessment; (4) the minimum and maximum duration of bypass under
each alternative; (5) a recommendation as to the preferred alternative for conducting the
bypass; (6) the projected date of bypass initiation; (7) a statement of compliance with
SEPA; (8) a request for modification of water quality standards as provided for in
WAC 173-201A-410, if an exceedance of any water quality standard is anticipated; and
(9) steps taken or planned to reduce, eliminate, and prevent reoccurrence of the bypass.

For probable construction bypasses, the need to bypass is to be identified as early in the
planning process as possible. The analysis required above must be considered during
preparation of the engineering report or facilities plan and plans and specifications and
must be included to the extent practical. In cases where the probable need to bypass is
determined early, continued analysis is necessary up to and including the construction
period in an effort to minimize or eliminate the bypass.

Ecology will consider the following prior to issuing an administrative order for this type
bypass:

If the bypass is necessary to perform construction or maintenance-related activities
essential to meet the requirements of this permit.

If there are feasible alternatives to bypass, such as the use of auxiliary treatment
facilities, retention of untreated wastes, stopping production, maintenance during
normal periods of equipment down time, or transport of untreated wastes to another
treatment facility.

If the bypass is planned and scheduled to minimize adverse effects on the public and
the environment.

After consideration of the above and the adverse effects of the proposed bypass and any other
relevant factors, Ecology will approve or deny the request. The public must be notified and
given an opportunity to comment on bypass incidents of significant duration, to the extent
feasible. Approval of a request to bypass will be by administrative order issued by Ecology
under RCW 90.48.120.
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AKART
BMP

CAS
CERCLA
CFR
CWA
CWT

EPA
ESC

FAA
FWPCA

NOT
NPDES

RCRA
RCW

SARA
SEPA
SIC
SMCRA
SWMM
SWPPP

TMDL

USC
USEPA

WAC
wQ

APPENDIX 1 - ACRONYMS
All Known, Available and Reasonable methods of prevention, control and Treatment
Best Management Practice

Chemical Abstract Service

Comprehensive Environmental Response Compensation & Liability Act
Code of Federal Regulations

Clean Water Act

Centralized Waste Treatment

Environmental Protection Agency
Erosion and Sediment Control

Federal Aviation Administration
Federal Water Pollution Control Act

Notice of Termination
National Pollutant Discharge Elimination System

Resource Conservation and Recovery Act
Revised Code of Washington

Superfund Amendment and Reauthorization Act
State Environmental Policy Act

Standard Industrial Classification

Surface Mining Control and Reclamation Act
Stormwater Management Manual

Stormwater Pollution Prevention Plan

Total Maximum Daily Load

United States Code
United States Environmental Protection Agency

Washington Administrative Code
Water Quality
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APPENDIX 2 - DEFINITIONS

40 CFR means Title 40 of the Code of Federal Regulations, which is the codification of the
general and permanent rules published in the Federal Register by the executive departments and
agencies of the federal government.

303(d)-listed water body means waterbodies as listed as Category 5 on Washington State's Water
Quality Assessment.

Air Emission means a release of air contaminants into the ambient air.
Airfield Pavement means all paved surfaces on the airside of an airport.

Airside means the part of an airport directly involved in the arrival and departure of aircraft,
including runways, taxiways, aprons, and ramps.

AKART is an acronym for “all known, available, and reasonable methods of prevention, control,
and treatment.” AKART represents the most current methodology that can be reasonably
required for preventing, controlling, or abating the pollutants and controlling pollution associated
with a discharge.

Annual Non-propeller Aircraft Departures means the average number of commercial turbine-
engine aircraft that are propelled by jet, i.e., turbojet or turbofan, that take off from an airport on
an annual basis, as tabulated by the Federal Aviation Administration (FAA).

Applicable TMDL means a TMDL which has been completed either before the issuance date of
this permit or the date the Permittee first obtains coverage under this permit, whichever is later.

Application means a request for coverage under this general permit pursuant to WAC 173-226-
200. Also called a Notice of Intent (NOI).

Average means arithmetic mean, which is equal to the sum of the measurements divided by the
number of measurements.

Best Management Practices (BMPs - general definition) means schedules of activities,
prohibitions of practices, maintenance procedures, and other physical, structural and/or
managerial practices to prevent or reduce the pollution of waters of the state. BMPs include
treatment systems, operating procedures, and practices to control: facility site runoff, spillage or
leaks, sludge or waste disposal, or drainage from raw material storage. In this permit BMPs are
further categorized as operational source control, structural source control, erosion and sediment
control, and treatment BMPs.

Benchmark means a pollutant concentration used as a permit threshold, below which a pollutant
is considered unlikely to cause a water quality violation, and above which it may. When
pollutant concentrations exceed benchmarks, corrective action requirements take effect.
Benchmark values are not water quality standards and are not numeric effluent limitations; they
are indicator values.
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Bypass means the intentional diversion of waste streams from any portion of a treatment facility.

Clean Water Act (CWA) means the Federal Water Pollution Control Act enacted by Public Law
92-500, as amended by Public Laws 95-217, 95-576, 96-483, and 97-117; USC 1251 et seq.

Combined Sewer means a sewer which has been designed to serve as a sanitary sewer and a
storm sewer, and into which inflow is allowed by local ordinance.

Construction Activity means clearing, grading, excavation and any other activity which disturbs
the surface of the land. Such activities may include road building, construction of residential
houses, office buildings, industrial buildings, and demolition activity.

Control Plan means a total maximum daily load (TMDL) determination, restrictions for the
protection of state or federal threatened or endangered species, a ground water management
plan, or other limitations that regulate or set limits on discharges to a specific waterbody or
ground water recharge area.

Daily Average means the average measurement of the pollutant throughout a period of 24
consecutive hours starting at 12:01 A.M. and ending at the following 12:00 P.M. (midnight).

Deicing means procedures and practices to remove or prevent any accumulation of snow or ice
on: 1) an aircraft; or 2) airfield pavement.

Demonstrably Equivalent means that the technical basis for the selection of all storm water best
management practices are documented within a storm water pollution prevention plan. The
storm water pollution prevention plan must document: 1) The method and reasons for choosing
the storm water best management practices selected; 2) The pollutant removal performance
expected from the practices selected; 3) The technical basis supporting the performance claims
for the practices selected, including any available existing data concerning field performance of
the practices selected; 4) An assessment of how the selected practices will comply with state
water quality standards; and 5) An assessment of how the selected practices will satisfy both
applicable federal technology-based treatment requirements and state requirements to use all
known, available, and reasonable methods of prevention, control, and treatment.

Detention means the temporary storage of stormwater to improve quality and/or to reduce the
mass flow rate of discharge.

Discharge [of a pollutant] means any addition of any pollutant or combination of pollutants to
waters of the United States from any point source. This definition includes additions of
pollutants into waters of the United States from: surface runoff which is collected or channeled
by man; discharges through pipes, sewers, or other conveyances owned by a State, municipality,
or other person which do not lead to a treatment works; and discharges through pipes, sewers, or
other conveyances, leading into privately owned treatment works.
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Discharge point means the location where a discharge leaves the Permittee’s facility. Discharge
point also includes the location where a discharge enters the ground on-site (e.g., infiltration
BMP).

Discharger means an owner or operator of any facility or activity subject to regulation under
Chapter 90.48 RCW or the Federal Clean Water Act.

Domestic Wastewater means water carrying human wastes, including kitchen, bath, and laundry
wastes from residences, buildings, industrial establishments, or other places, together with such
ground water infiltration or surface waters as may be present.

Ecology means the Washington State Department of Ecology.
EPA means the United States Environmental Protection Agency.

Equivalent BMPs means operational, source control, treatment, or innovative BMPs which result

in equal or better quality of stormwater discharge to surface water or to ground water than
BMPs selected from the SWMM.

Erosion means the wearing away of the land surface by running water, wind, ice, or other
geological agents, including such processes as gravitational creep.

Erosion and Sediment Control BMPs means BMPs that are intended to prevent erosion and
sedimentation, such as preserving natural vegetation, seeding, mulching and matting, plastic
covering, filter fences, and sediment traps and ponds.

Existing Facility means a facility that was in operation prior to the effective date of this permit. It
also includes any facility that is not categorically included for coverage but is in operation when
identified by Ecology as a significant contributor of pollutants.

Facility means any source (including land or appurtenances thereto) that is subject to regulation
under this permit. See Special Condition S1.

First fall storm event means the first time on or after October 1% of each year that precipitation
occurs and results in a stormwater discharge from a facility. This storm event tends to wash off
and discharge pollutants that accumulate during the preceding dry months.

General Permit means a permit which covers multiple dischargers of a point source category
within a designated geographical area, in lieu of individual permits being issued to each
discharger.

Ground Water means water in a saturated zone or stratum beneath the land surface or a surface
waterbody.
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1llicit Discharge means any discharge that is not composed entirely of stormwater except (1)
discharges authorized pursuant to a separate NPDES permit, or (2) conditionally authorized non-
stormwater discharges identified in Condition S5.D.

Inactive Facility means a facility that no longer engages in business, production, providing
services, or any auxiliary operation.

Industrial Activity means (1) the 10 categories of industrial activities identified in 40 CFR
122.26(b)(14)(i-ix and xi), (2) any facility conducting any activities described in Table 1, or (3)
any facility identified by Ecology as a significant contributor of pollutants.

Landfill means an area of land or an excavation in which wastes are placed for permanent
disposal, and which is not a land application site, surface impoundment, injection well, or waste
pile.

Land Application Site means an area where wastes are applied onto or incorporated into the soil
surface (excluding manure spreading operations) for treatment or disposal.

Leachate means water or other liquid that has percolated through raw material, product or waste
and contains substances in solution or suspension as a result of the contact with these materials.

Local Government means any county, city, or town having its own government for local affairs.

Material Handling means storage, loading and unloading, transportation, or conveyance of any
raw material, intermediate product, final product, by-product, or waste product.

Municipality means a political unit such as a city, town, or county; incorporated for local self-
government.

National Pollutant Discharge Elimination System (NPDES) means the national program for
issuing, modifying, revoking, and reissuing, terminating, and enforcing permits, and imposing
and enforcing pretreatment requirements, under sections 307, 402, 318, and 405 of the Federal
Clean Water Act, for the discharge of pollutants to surface waters of the state from point
sources. These permits are referred to as NPDES permits and, in Washington State, are
administered by the Washington Department of Ecology.

New Development means land disturbing activities, including Class IV -general forest practices
that are conversions from timber land to other uses; structural development, including
construction or installation of a building or other structure; creation of impervious surfaces; and
subdivision, short subdivision and binding site plans, as defined and applied in Chapter 58.17
RCW. Projects meeting the definition of redevelopment shall not be considered new
development.

New Discharge(r) means a facility from which there is a discharge, that did not commence the
discharge at a particular site prior to August 13, 1979, which is not a new source, and which has
never received a finally effective NPDES permit for discharges at that site. See 40 CFR 122.2.
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New Facility means a facility that begins activities that result in a discharge or a potential
discharge to waters of the state on or after the effective date of this general permit.

Noncontact Cooling Water means water used for cooling which does not come into direct contact
with any raw material, intermediate product, waste product, or finished product.

Notice of Termination (NOT) means a request for termination of coverage under this general
permit as specified by Special Condition S13 of this permit.

Operational Source Control BMPs means schedule of activities, prohibition of practices,
maintenance procedures, employee training, good housekeeping, and other managerial practices
to prevent or reduce the pollution of waters of the state. Not included are BMPs that require
construction of pollution control devices.

Outfall means the point where a discharge from a facility enters a receiving waterbody or
receiving waters.

Pollutant means the discharge of any of the following to waters of the state: dredged spoil, solid
waste, incinerator residue, filter backwash, sewage, garbage, domestic sewage sludge (biosolids),
munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or
discarded equipment, rock, sand, cellar dirt, and industrial, municipal, and agricultural waste.
This term does not include sewage from vessels within the meaning of section 312 of the
FWPCA nor does it include dredged or fill material discharged in accordance with a permit
issued under section 404 of the FWPCA.

Pollution means contamination or other alteration of the physical, chemical, or biological
properties of waters of the state; including change in temperature, taste, color, turbidity, or odor
of the waters; or such discharge of any liquid, gaseous, solid, radioactive or other substance into
any waters of the state as will or is likely to create a nuisance or render such waters harmful,
detrimental or injurious to the public health, safety or welfare; or to domestic, commercial,
industrial, agricultural, recreational, or other legitimate beneficial uses; or to livestock, wild
animals, birds, fish, or other aquatic life.

Process Wastewater means any non-stormwater which, during manufacturing or processing,
comes into direct contact or results from the production or use of any raw material, intermediate
product, finished product, byproduct, or waste product. If stormwater commingles with process
wastewater, the commingled water is considered process wastewater.

Puget Sound Sediment Cleanup Site means: Category 4B (Sediment) portions of Budd Inlet
(Inner), Commencement Bay (Inner), Commencement Bay (Outer), Dalco Passage and East
Passage, Duwamish Waterway (including East and West Waterway), Eagle Harbor, Elliot Bay,
Hood Canal (North), Liberty Bay, Rosario Strait, Sinclair Inlet, and Thea Foss Waterway;
Category 5 (Sediment) portions of the Duwamish Waterway (including East and West
Waterway), and Port Gardner and Inner Everett Harbor; and Port Angeles Harbor sediment
cleanup area, as mapped on Ecology’s ISGP website. All references to Category 4B and 5
pertain to the 2012 EPA-approved Water Quality Assessment.
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Qualified Industrial Stormwater Professional means a licensed professional engineer, geologist,
hydrogeologist; Certified Professional in Stormwater Quality, Certified Professional in Erosion
and Sediment Control; or qualified environmental consultant with education and experience in
stormwater management and licensed to do business in the State of Washington.

Qualified Personnel means those who possess the knowledge and skills to assess conditions and
activities that could impact stormwater quality at the facility, and evaluate the effectiveness of
best management practices required by this permit.

Quantitation Level (QL) also known as Minimum Level of Quantitation (ML) means the lowest
level at which the entire analytical system must give a recognizable signal and acceptable
calibration point for the analyte. It is equivalent to the concentration of the lowest calibration
standard, assuming that all method-specified sample weights, volumes, and cleanup procedures
have been employed.

Reasonable Potential means the likely probability for pollutants in the discharge to exceed the
applicable water quality criteria in the receiving waterbody.

Redevelopment means on a site that is already substantially developed (i.e., has 35% or more of
existing impervious surface coverage), the creation or addition of impervious surfaces; the
expansion of a building footprint or addition or replacement of a structure; structural
development including construction, installation or expansion of a building or other structure;
replacement of impervious surface that is not part of a routine maintenance activity; and land
disturbing activities.

Regular Business Hours means those time frames when the facility is engaged in its primary
production process, but does not include additional shifts or weekends when partial staffing is at
the site primarily for maintenance and incidental production activities. Regular business hours
do not include periods of time that the facility is inactive and unstaffed.

Representative [sample] means a sample of the discharge that accurately characterizes
stormwater runoff generated in the designated drainage area of the facility.

Responsible Corporate Officer means: (i) a president, secretary, treasurer, or vice-president of
the corporation in charge of a principal business function, or any other person who performs
similar policy- or decision-making functions for the corporation, or (ii) the manager of one or
more manufacturing, production, or operating facilities, provided, the manager is authorized to
make management decisions which govern the operation of the regulated facility including
having the explicit or implicit duty of making major capital investment recommendations, and
initiating and directing other comprehensive measures to assure long term environmental
compliance with environmental laws and regulations; the manager can ensure that the necessary
systems are established or actions taken to gather complete and accurate information for permit
application requirements; and where authority to sign documents has been assigned or delegated
to the manager in accordance with corporate procedures (40 CFR 122.22).
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Runoff means that portion of rainfall or snowmelt water not absorbed into the ground that
becomes surface flow.

Sanitary Sewer means a sewer which is designed to convey domestic wastewater.

Sediment means the fragmented material that originates from the weathering and erosion of
rocks, unconsolidated deposits, or unpaved yards, and is transported by, suspended in, or
deposited by water.

Severe Property Damage means substantial physical damage to property, damage to the
treatment facilities which would cause them to become inoperable, or substantial and permanent
loss of natural resources which can reasonably be expected to occur in the absence of a bypass.
Severe property damage does not mean economic loss caused by delays in production.

Significant Amount means an amount of a pollutant in a discharge that is amenable to AKART; or
an amount of a pollutant that has a reasonable potential to cause a violation of surface or ground
water quality standards or sediment management standards.

Significant Contributor of Pollutant(s) means a facility determined by Ecology to be a
contributor of a significant amount(s) of a pollutant(s) to waters of the state.

Significant Materials includes, but is not limited to: raw materials; fuels; materials such as
solvents, detergents, and plastic pellets; finished materials such as metallic products; raw
materials used in food processing or production; hazardous substances designated under section
101(14) of CERCLA; any chemical the facility is required to report pursuant to section 313 of
title I1I of SARA; fertilizers; pesticides; and waste products such as ashes, slag, and sludge that
have the potential to be released with stormwater discharges.

Significant Process Change means any modification of the facility that would result in any of the
following:

1. Add different pollutants in a significant amount to the discharge.

2. Increase the pollutants in the stormwater discharge by a significant amount.
3. Add anew industrial activity (SIC) that was not previously covered.
4

Add additional impervious surface or acreage such that stormwater discharge would be
increased by 25% or more.

Source Control BMPs means structures or operations that are intended to prevent pollutants from
coming into contact with stormwater through physical separation of areas or careful management
of activities that are sources of pollutants. This permit separates source control into two types:
structural source control BMPs and operational source control BMPs.

Standard Industrial Classification (SIC) is the statistical classification standard underlying all
establishment-based federal economic statistics classified by industry as reported in the 1987 SIC
Manual by the Office of Management and Budget.
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State Environmental Policy Act (SEPA) means the Washington State Law, RCW 43.21C.020,
intended to prevent or eliminate damage to the environment.

Storm Sewer means a sewer that is specifically designed to carry stormwater. Also called a storm
drain.

Stormwater means that portion of precipitation that does not naturally percolate into the ground
or evaporate, but flows via overland flow, interflow, pipes, and other features of a stormwater
drainage system into a defined surface waterbody, or a constructed infiltration facility.

Stormwater Discharge Associated with Industrial Activity means the discharge from any
conveyance that is used for collecting and conveying stormwater and that is directly related to
manufacturing, processing or raw materials storage areas at an industrial plant (see 40 CFR
122(b)(14)).

Stormwater Drainage System means constructed and natural features which function together as
a system to collect, convey, channel, hold, inhibit, retain, detain, infiltrate or divert stormwater.

Stormwater Management Manual (SWMM) or Manual means the technical manuals prepared by
Ecology for stormwater management in western and eastern Washington.

Stormwater Pollution Prevention Plan (SWPPP) means a documented plan to implement
measures to identify, prevent, and control the contamination of point source discharges of
Stormwater.

Structural Source Control BMPs means physical, structural, or mechanical devices or facilities
that are intended to prevent pollutants from entering stormwater.

Substantially Identical Discharge Point means a discharge point that shares the following
characteristics with another discharge point: 1) the same general industrial activities conducted in
the drainage area of the discharge point, 2) the same Best Management Practices conducted in
the drainage area of the discharge point, 3) the same type of exposed materials located in the
drainage area of the discharge point that are likely to be significant contributors of pollutants to
stormwater discharges, and 4) the same type of impervious surfaces in the drainage area that
could affect the percolation of stormwater runoff into the ground (e.g., asphalt, crushed rock,
grass).

Surface Waters of the State includes lakes, rivers, ponds, streams, inland waters, salt waters, and
all other surface waters and water courses within the jurisdiction of the state.

Total Maximum Daily Load (TMDL) means a calculation of the maximum amount of a pollutant
that a waterbody can receive and still meet state water quality standards. Percentages of the fotal
maximum daily load are allocated to the various pollutant sources. A TMDL is the sum of the
allowable loads of a single pollutant from all contributing point and nonpoint sources. The
TMDL calculations include a "margin of safety" to ensure that the waterbody can be protected in
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case there are unforeseen events or unknown sources of the pollutant. The calculation also
accounts for seasonable variation in water quality.

Treatment BMPs means BMPs that are intended to remove pollutants from stormwater.

Turbidity means the clarity of water expressed as nephelometric turbidity units (NTU) and
measured with a calibrated turbidimeter.

Underground Injection Control Well means a well that is used to discharge fluids into the
subsurface. An underground injection control well is one of the following:

1. A bored, drilled, or driven shaft,
2. An improved sinkhole, or
3. A subsurface fluid distribution system. (WAC 173-218-030)

Unstaffed means the facility has no assigned staff. A site may be “unstaffed” even when security
personnel are present, provided that pollutant generating activities are not included in their
duties.

Vehicle means a motor-driven conveyance that transports people or freight, such as an
automobile, truck, train, or airplane.

Vehicle Maintenance means the rehabilitation, mechanical repairing, painting, fueling, and/or
lubricating of a motor-driven conveyance that transports people or freight, such as an
automobile, truck, train, or airplane.

Wasteload Allocation (WLA) means the portion of a receiving water’s loading capacity that is
allocated to one of its existing or future point sources of pollution. WLAs constitute a type of
water quality based effluent limitation (40 CFR 130.2(h)).

Water Quality Standards means the Water Quality Standards for Surface Waters of the State of
Washington, Chapter 173-201A WAC, Ground Water Quality Standards (Chapter 173-200
WAC), Sediment Management Standards (Chapter 173-204 WAC), and human health-based
criteria in the National Toxics Rule (40 CFR 131.36).

Waters of the State includes those waters defined as "waters of the United States" in 40 CFR
Subpart 122.2 within the geographic boundaries of Washington State. State statute defines
"waters of the state" to include lakes, rivers, ponds, streams, wetlands, inland waters,
underground waters, salt waters and all other surface waters and water courses within the
jurisdiction of the state of Washington (Chapter 90.48 RCW).
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APPENDIX 3 - SWPPP CERTIFICATION FORM

The Permittee shall use this form to sign and certify that the Stormwater Pollution Prevention
Plan (SWPPP) is complete, accurate and in compliance with Conditions S3 and S8 of the
Industrial Stormwater General Permit.

e A SWPPP certification form needs to be completed and attached to all SWPPPs.
e FEach time a Level 1, 2, or 3 Corrective Action is required, this form needs to be re-signed
and re-certified by the Permittee, and attached to the SWPPP.

Is this SWPPP certification in response to a Level 1, 2 or 3 Corrective Action? [ ]Yes [ |No
If Yes: Type of Corrective Action?: [ |Level 1 [ ]Level2 [ JLevel 3*

Date SWPPP update/revision completed:

Briefly describe SWPPP Update (use backside, if necessary):

*Note: For Level 3 Corrective Actions, a Qualified Industrial Stormwater Professional must

review the revised SWPPP, and sign and certify below, in accordance with Condition S8.D.2.:

“The Permittee has made appropriate revisions to the SWPPP to include additional Treatment BMPs with
the goal of achieving the applicable benchmark value(s) in future discharges. Based on my review of the
SWPPP, discharges from the facility are reasonably expected to meet the ISGP benchmarks upon
implementation.”

Qualified Industrial Stormwater Professional’s Printed Name Title

Qualified Industrial Stormwater Professional’s Signature Date

“| certify under penalty of law that this SWPPP and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that qualified personnel properly gather
and evaluate information to determine compliance with the Industrial Stormwater General Permit. Based
on my inquiry of the person or persons who are responsible for stormwater management at my facility,
this SWPPP is, to the best of my knowledge and belief, true, accurate, and complete, and in full
compliance with Permit Conditions S3 and S8, including the correct Best Management Practices from
the applicable Stormwater Management Manual. | am aware that there are significant penalties for
submitting false information, including the possibility of fine and imprisonment for knowing violations.”

Operator’s Printed Name * Title

Operator’s Signature * Date

* Federal regulations require this document to be signed in accordance with Condition G2.
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APPENDIX 4 - EXISTING DISCHARGERS TO IMPAIRED WATERS

This appendix has a link below to a website list of existing Permittees that discharge pollutants
of concern, either directly or indirectly through a stormwater drainage system, to an outfall that
enters 303(d)-listed (Category 5) impaired waters based on the 2012 EPA-approved water quality
assessment and to Puget Sound Sediment Cleanup Sites.

http://www.ecy.wa.gov/programs/wa/stormwater/industrial/permitdocs/iswgpapp4.pdf

Appendix 4 is based upon information in Ecology's PARIS database. As such, it is subject to
revision based upon new information including but not limited to: new facilities, discharge
points, and/or outfalls; updates or corrections to ISGP facility locations, stormwater sample
points, discharge points, and/or outfalls.

Appendix 4 is a technical assistance tool intended to support ISGP facilities with permit
compliance. Appendix 4 may contain errors or omissions for various reasons, but this does not
relieve ISGP facilities of applicable permit requirements. If an inconsistency exists between
Appendix 4 and ISGP Condition S6, the ISGP takes precedence. Permittees aware of errors or
omissions with the information contained in Appendix 4 shall contact Ecology so that an
update/correction can be made. If changes or updates are made, based on new or more accurate
information, Ecology will notify the affected Permittees directly. Such changes or updates will
not become effective until 30 days after the affected dischargers are notified.

APPENDIX S - DISCHARGERS SUBJECT TO TMDL REQUIREMENTS

The list of dischargers identified as discharging to water bodies which have completed water
quality cleanup plans or TMDLs and associated monitoring requirements can be viewed on
Ecology’s website at:
http://www.ecy.wa.gov/programs/wq/stormwater/industrial/permitdocs/iswgpapp3S.pdf

The most current list can also be obtained by contacting Ecology at:

Industrial Stormwater General Permit
Washington State Department of Ecology
PO Box 47696

Olympia, WA 98504-7696

This list is based on the best information available to Ecology. There will be changes and updates
to this list based on new, more accurate information. If changes or updates are made, Ecology
will notify the affected Permittees directly. Such changes or updates will not become effective
until 30 days after the affected dischargers are notified.
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From: Andrews, Raymond

To: leormcmilian@gmail.com
Cc: Fidis, Alexander; Brown, Leah; Jencius, Michele; Levo, Brian
Subject: Notice of Intent to File Administrative Complaint for Violation of the Clean Water Act
Date: Monday, September 14, 2020 9:35:31 AM
Attachments: smallbusinessinfo.pdf
AAW ViolationsList.2020.09.11.pdf
image002.png

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 10
1200 Sixth Avenue, Suitel55
Seattle, Washington 98101-3140

Enforcement & Compliance
Assurance Division

Mr. Leo McMilian

Owner

Astro Auto Wrecking LLC

37307 Enchanted Parkway South
Federal Way, Washington 98003-7614
leormemilian@gmail.com

Re: Notice of Intent to File Administrative Complaint for Violation of the Clean Water
Act and Opportunity to Confer Prior to Filing

Dear Mr. McMilian:

The U.S. Environmental Protection Agency (EPA) has documented violations of the Clean
Water Act at the Astro Auto Wrecking LLC facility located at 37307 Enchanted Parkway
South in Federal Way, Washington. A summary of the violations is attached.

Section 309 of the Clean Water Act, 33 U.S.C. § 1319, and 40 C.F.R. Part 19 authorize EPA
to seek penalties for violations of the Clean Water Act up to $55,800 per day for each
violation. Additionally, Section 309 of the Clean Water Act authorizes EPA to issue
administrative orders requiring specific measures be taken to ensure compliance with the
Clean Water Acts. The purpose of this notice is to offer you the opportunity to discuss these
violations before EPA files a complaint.

Discussing the violations with EPA ensures we have all relevant information and may lead

to a settlement that avoids the time and expense of litigation. If we can reach a settlement, we
would resolve the violations with an administrative consent agreement and final order. Once a
consent agreement and final order is signed by all parties, EPA generally issues a press release
announcing the settlement.

Before responding to this notice, EPA encourages you to review several documents that may
be helpful:


mailto:andrews.raymond@epa.gov
mailto:leormcmilian@gmail.com
mailto:Fidis.Alexander@epa.gov
mailto:Brown.Leah@epa.gov
mailto:jencius.michele@epa.gov
mailto:Levo.Brian@epa.gov

<EPA

United States
Environmental Protection
Agency

Office of Enforcement and Compliance Assurance

EPA-300-B-17-001 June 2017

U.S. EPA Small Business Resources Information Sheet

The United States Environmental Protection Agency provides an array of resources to help small businesses
understand and comply with federal and state environmental laws. In addition to helping small businesses
understand their environmental obligations and improve compliance, these resources will also help such businesses
find cost-effective ways to comply through pollution prevention techniques and innovative technologies.

Office of Small and
Disadvantaged Business
Utilization (OSDBU)
Www.epa.gov/aboutepa/about-office-

small-and-disadvantaged-business-
utilization-osdbu

EPA's OSBBU advocates and
advances business, regulatory, and
environmental compliance concerns
of small and socio-economically
disadvantaged businesses.

EPA’s Asbestos Small Business
Ombudsman (ASBO)
Www.epa.gov/resources-small-
businesses/asbestos-small-business-
ombudsman or 1-800-368-5888

The EPA ASBO serves as a conduit
for small businesses to access EPA
and facilitates communications
between the small business
community and the Agency.

Small Business Environmental
Assistance Program
https://nationalsbeap.org

This program provides a “one-stop
shop” for small businesses and
assistance providers seeking
information on a wide range of
environmental topics and state-
specific environmental compliance
assistance resources.

EPA’s Compliance Assistance
Homepage
www.epa.gov/compliance

This page is a gateway to industry
and statute-specific environmental
resources, from extensive web-based
information to hotlines and
compliance assistance specialists.

Compliance Assistance Centers
www.complianceassistance.net

EPA sponsored Compliance
Assistance Centers provide
information targeted to industries
with many small businesses. They
were developed in partnership with
industry, universities and other
federal and state agencies.

Agriculture
www.epa.gov/agriculture

Automotive Recycling
Www.ecarcenter.org

Automotive Service and Repair
www.ccar-greenlink.org or 1-888-
GRN-LINK

Chemical Manufacturing
www.chemalliance.org

Construction
WWW.cicacenter.org

Education
WWW.Campuserc.org

Food Processing
www.fpeac.org

Healthcare
Www.hercenter.org

Local Government
www.lgean.org

Surface Finishing
http://www.sterc.org

Paints and Coatings
Www.paintcenter.org

Printing
WWW.pnheac.org

Ports
www.portcompliance.org

Transportation
Www.tercenter.org

U.S. Border Compliance and
Import/Export Issues
www.bordercenter.org

EPA Hotlines and Clearinghouses
www.epa.gov/home/epa-hotlines

EPA sponsors many free hotlines and
clearinghouses that provide convenient
assistance regarding environmental
requirements. Examples include:

Clean Air Technology Center
(CATC) Info-line
www.epa.gov/catc or 1-919-541-0800

Superfund, TRI, EPCRA, RMP, and
Oil Information Center
1-800-424-9346

EPA Imported Vehicles and Engines
Public Helpline
www.epa.gov/otag/imports or
1-734-214-4100

National Pesticide Information Center
www.npic.orst.edu or 1-800-858-7378

National Response Center Hotline to
report oil and hazardous substance spills -
http://nrc.uscg.mil or 1-800-424-8802

Pollution Prevention Information
Clearinghouse (PPIC) -
www.epa.gov/p2/pollution-prevention-
resources#ppic or 1-202-566-0799

Safe Drinking Water Hotline -
Www.epa.gov/ground-water-and-drinking-
water/safe-drinking-water-hotline or 1-
800-426-4791

Toxic Substances Control Act (TSCA)
Hotline
tsca-hotline@epa.gov or 1-202-554-1404
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Small Entity Compliance Guides
https://www.epa.gov/reg-flex/small-entity-compliance-

guides

EPA publishes a Small Entity Compliance Guide (SECG)
for every rule for which the Agency has prepared a final
regulatory flexibility analysis, in accordance with Section
604 of the Regulatory Flexibility Act (RFA).

Regional Small Business Liaisons
WWW.epa.gov/resources-small-businesses/epa-regional-
office-small-business-liaisons

The U.S. Environmental Protection Agency (EPA) Regional
Small Business Liaison (RSBL) is the primary regional
contact and often the expert on small business assistance,
advocacy, and outreach. The RSBL is the regional voice for

the EPA Asbestos and Small Business Ombudsman (ASBO).

State Resource Locators
WWW.enveap.org/statetools

The Locators provide state-specific contacts, regulations and
resources covering the major environmental laws.

State Small Business Environmental Assistance
Programs (SBEAPs)
https://nationalsbeap.org/states/list

State SBEAPs help small businesses and assistance
providers understand environmental requirements and
sustainable business practices through workshops, trainings
and site visits.

EPA’s Tribal Portal
www.epa.gov/tribalportal

The Portal helps users locate tribal-related information
within EPA and other federal agencies.

EPA Compliance Incentives

EPA provides incentives for environmental compliance. By
participating in compliance assistance programs or
voluntarily disclosing and promptly correcting violations
before an enforcement action has been initiated, businesses
may be eligible for penalty waivers or reductions. EPA has
two such policies that may apply to small businesses:

EPA’s Small Business Compliance Policy
www.epa.gov/enforcement/small-businesses-and-
enforcement

EPA’s Audit Policy
www.epa.gov/compliance/epas-audit-policy

Commenting on Federal Enforcement
Actions and Compliance Activities

The Small Business Regulatory Enforcement Fairness Act
(SBREFA) established a SBREFA Ombudsman and 10
Regional Fairness Boards to receive comments from
small businesses about federal agency enforcement
actions. If you believe that you fall within the Small
Business Administration’s definition of a small business
(based on your North American Industry Classification
System designation, number of employees or annual
receipts, as defined at 13 C.F.R. 121.201; in most cases,
this means a business with 500 or fewer employees), and
wish to comment on federal enforcement and compliance
activities, call the SBREFA Ombudsman’s toll-free
number at 1-888-REG-FAIR (1-888-734-3247).

Every small business that is the subject of an enforcement
or compliance action is entitled to comment on the
Agency’s actions without fear of retaliation. EPA
employees are prohibited from using enforcement or any
other means of retaliation against any member of the
regulated community in response to comments made
under SBREFA.

Your Duty to Comply

If you receive compliance assistance or submit a comment
to the SBREFA Ombudsman or Regional Fairness
Boards, you still have the duty to comply with the law,
including providing timely responses to EPA information
requests, administrative or civil complaints, other
enforcement actions or communications. The assistance
information and comment processes do not give you any
new rights or defenses in any enforcement action. These
processes also do not affect EPA’s obligation to protect
public health or the environment under any of the
environmental statutes it enforces, including the right to
take emergency remedial or emergency response actions
when appropriate. Those decisions will be based on the
facts in each situation. The SBREFA Ombudsman and
Fairness Boards do not participate in resolving EPA’s
enforcement actions. Also, remember that to preserve
your rights, you need to comply with all rules governing
the enforcement process.

EPA is disseminating this information to you without
making a determination that your business or
organization is a small business as defined by Section
222 of the Small Business Regulatory Enforcement
Fairness Act or related provisions.

June 2017
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Violations List

Failure to Use Secondary Containment
Part S3.B.4.b.i.3.d of the ISGP states, “Immediately clean up spills and leaks (e.g., using absorbents,
vacuuming) to prevent the discharge of pollutants.”

Part S3.B.4.b.i.4.a of the ISGP states, “Store all chemical liquids, fluids, and petroleum products, on an
impervious surface that is surrounded with a containment berm or dike that is capable of containing 10%
of the total enclosed tank volume or 110% of the volume contained in the largest tank, whichever is
greater.”

Part S3.B.4.b.i.4.c of the ISGP states, “Locate spill kits within 25 feet of all stationary fueling stations,
fuel transfer stations, mobile fueling units, and used oil storage/transfer stations.”

Part S3.B.4.h.i.4.h of the ISGP states, in part, “Use drip pans and absorbents under or around leaky
vehicles and equipment or store indoors where feasible.”

At the time of the inspection, the inspector observed 11 totes stored without secondary containment. One
tote contained an unknown substance leaking its contents onto the ground. The inspector also observed a
1,000-gallon diesel fuel tank with staining down the side and on the ground below the hose connection.
The inspector noted that there were no spill kits within 25-feet of the fuel tank.

o Failure to immediately clean up the spills under the leaking tote and fuel tank hose connection
counts as one violations of Part S3.B.4.b.i.3.d of the ISGP.

o Failure to provide secondary containment for 11-totes count as 11-violations of Part S3.B.4.b.i.4.a
of the ISGP.

e Failure to locate spill kits within 25-feet of a fueling station is counted as one violation of Part
S3.B.4.h.i.4.c of the ISGP.

e Failure to use drip pans under the fuel tank hose is counted as one violation of Part S3.B.4.b.i.4.h
of the ISGP.

Failure to Implement Best Management Practices

Part S3.B.4.b.i.3.c of the ISGP states, “Inspect all equipment and vehicles during monthly site inspections
for leaking fluids such as oil, antifreeze, etc. Take leaking equipment and

vehicles out of service or prevent leaks from spilling on the ground until repaired.”

Part S3.B.4.b.i.4 of the ISGP states, in part, “Spill Prevention and Emergency Cleanup Plan (SPECP):
The SWPPP shall include a SPECP that includes BMPs to prevent spills that can

contaminate stormwater. The SPECP shall specify BMPs for material handling procedures, storage
requirements, cleanup equipment and procedures, and spill logs, as appropriate. The Permittee shall:

f) Use drip pans or equivalent containment measures during all petroleum transfer operations.
h) Use drip pans and absorbents under or around leaky vehicles and equipment or store indoors
where feasible...”

At the time of the inspection, the inspector observed staining from vehicle fluids at multiple locations
around the site. The staining demonstrates that spill prevention BMPs had not been implemented or
followed.

o Failure to implement BMPs constitutes one violation of Parts S3.B.4.b.i.3.c and S3.B.4.b.i.4 of
the ISGP.










Failure to Keep All Dumpsters Closed
Part S3.B.4.b.i.2.d of the ISGP states, “Keep all dumpsters under cover or fit with a lid that must remain
closed when not in use.”

At the time of the inspection, the inspector observed a large ’Schnitzer” dumpster that was not covered
and was not equipped with a lid.

o Failure to keep the Schnitzer dumpster covered when not in use is one violation of Part
S3.B.4.b.i.2.d of the ISGP.

Failure to Maintain Records On-Site
Part S9.C.1 of the ISGP states, in part, “The Permittee shall retain the following documents onsite for a
minimum of five years:

d. Inspection reports including documentation specified in Condition S7.
e. Any other documentation of compliance with permit requirements.
j. Copies of all reports required by this permit.”

Part S9.C.3 of the ISGP states, in part, “The Permittee shall make all plans, documents and records
required by this permit immediately available to Ecology or the local jurisdiction upon request...”

At the time of the inspection, the inspector requested copies of DMRs, Annual Reports, and other
documentation. Mr. Leo McMilian, the Facility Owner, told the inspector that the more recent
documents, from 2015 to the time of inspection, were maintained at his attorney’s office.

o Failure to maintain the Facility documents on-site constitutes one violation of Part S9.C.1 of the
ISGP.

Failure to Maintain a Complete Stormwater Pollution Prevention Plan (SWPPP)

Part S3.B.3 of the ISGP states, “The SWPPP shall identify specific individuals by name or by title within
the organization (pollution prevention team) whose responsibilities include: SWPPP development,
implementation, maintenance, and modification.”

Following the inspection, the inspector was provided and reviewed ISGP compliance records, including
the Facility’s SWPPP. The SWPPP was dated May 2015, with a certification date of June 2015. The
SWPPP stated that there were no on-site stormwater conveyances, yet the inspector observed a catch
basin that routed water to an oil-water separator. Further, the SWPPP stated that there were no point
source flows from the property, yet Mr. McMilian stated that the Facility had a stormwater discharge
when the water level in a trench on the southwest corner of the yard overtopped the berm wall. On page
five of the SWPPP, the section on the Pollution Prevention Team was blank.

o Failure to maintain a complete SWPPP constitutes one violation of Part S3.B.3 of the ISGP.

Failure to Maintain a Complete Site Map
Part S3.B of the ISGP states, in part, “The SWPPP shall contain a site map...”

Part S3.B.1.c of the ISGP states the site map shall identify, “The stormwater drainage and discharge
structures and identify, by name, any other party other than the Permittee that owns any stormwater
drainage or discharge structures.”

Following the inspection, the inspector was provided and reviewed ISGP compliance records, including
the SWPPP site map. The inspector found the catch basin that routed stormwater to the oil-water
separator was not included on the map.
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e Failure to maintain a site map that includes “stormwater discharge and drainage structures”
constitutes one violation of Part S3.B.1.c of the ISGP.

Failure to Conduct/Document Annual SWPPP Training

Part S3.B.4.b.i.5 of the ISGP states, in part, “The SWPPP shall include BMPs to provide SWPPP training
for employees who have duties in areas of industrial activities subject to this permit. At a minimum, the
plan shall include:

c) The frequency/schedule of training. The Permittee shall train
employees annually, at a minimum.
d) A log of the dates on which specific employees received training.”

Following the inspection, the inspector was provided with and reviewed ISGP compliance records,
including the Facility’s SWPPP. The SWPPP did include a Best Management Practices (BMPSs) to
provide employee SWPPP training; however, no logs or other documentation could be produced showing
that the training had been conducted.

o Failure to maintain logs of Annual SWPPP training for 2018 counts as one violation of Part
S3.B.4.b.i.5 of the ISGP.

Failure to Accurately and Completely Fill Out Monthly Inspection Reports
Part S7.A.1 of the ISGP states, “The Permittee shall conduct and document visual inspections of the site
each month.”

Part S7.B.1 of the ISGP states each inspection shall include “Observations made at stormwater sampling
locations and areas where stormwater associated with industrial activity is discharged off-site; or
discharged to waters of the state, or to a storm sewer system that drains to waters of the state.”

Part S7.C.1 of the ISGP states, in part, “The Permittee shall record the results of each inspection in an
inspection report or checklist and keep the records on-site, as part of the SWPPP, for Ecology review. The
Permittee shall ensure each inspection report documents the observations, verifications and assessments
required in S7.B and includes:

a. Time and date of the inspection.

c. Statements that, in the judgment of 1) the person conducting the site inspection, and 2) the
person described in Condition G2., the site is either in compliance or out of compliance with the
terms and conditions of the SWPPP and this permit.”

Part G2.A of the ISGP states, in part, “All permit applications shall be signed:

1. In the case of corporations, by a responsible corporate officer.
2. In the case of a partnership, by a general partner of a partnership.
3. In the case of sole proprietorship, by the proprietor.”

Following the inspection, the inspector was provided with and reviewed ISGP compliance records,
including monthly inspection reports from January 2018 through May 2019. The inspector noted that the
inspection reports appeared to be filled out identically in their observations over the entire reviewed
period and were incomplete and inconsistent. The inspector observed:

o None of the checkboxes indicating the inspection reports had been certified were marked.
o The time of the inspection was left blank for the following dates:
» January — December 2018





10.

> January — April 2019

o The Facility inspector consistently checked the “No” box stating no discharges were
observed while also checking the “Yes” box stating the observed discharge was free of
visible pollutants in the “Observation of Stormwater Discharge” section of the reports.
This is contradictory information.

o The Facility inspector consistently checked the “Yes” box indicating equipment fueling
and maintenance BMPs, including secondary containment, were in use. However, during
the inspection, the EPA inspector noted several instances where secondary containment
was not in use.

o The Facility inspector consistently checked the “No” box indicating that no vehicles or
equipment were leaking fluid. However, during the inspection, the EPA inspector
observed several indications that vehicles or equipment had been leaking.

o Failure to accurately and/or completely fill out inspection report documentation constitutes
16 violations of Parts S7.B.1 and S7.C.1 of the ISGP

Failure to Conduct Quarterly Discharge Sampling
Part S4.B.1.a of the ISGP states, “The Permittee shall sample the discharge from each designated location
at least once per quarter:

1st Quarter = January, February, and March

2nd Quarter = April, May, and June

3rd Quarter = July, August, and September

4th Quarter = October, November, and December”

Following the inspection, the inspector was provided with and reviewed ISGP compliance records,
including Discharge Monitoring Reports (DMRs) from January 2018 through May 2019. The inspector’s
review concluded that the Facility did not report discharge sampling on any of the DMRs.

e Failure to conduct quarterly sampling between 1Q 2018 and 1Q 2019 constitutes five violations
of Part S4.B.1.a of the ISGP.

DMRs Incomplete/Not Submitted
Part S9.A.1 of the ISGP states, in part, “The Permittee shall submit sampling data obtained during each
reporting period on a Discharge Monitoring Report (DMR)...”

Part S9.A.4 of the ISGP states, in part, “The Permittee shall submit a DMR each reporting period,
whether or not the facility has discharged stormwater from the site.”

Part S9.A.4.a of the ISGP states, “If no stormwater sample was obtained from the site during a given
reporting period, the Permittee shall submit the DMR form indicating “no sample obtained”, or “no
discharge during the quarter”, as applicable.”

Following the inspection, the inspector was provided with and reviewed ISGP compliance records,
including DMRs from January 2018 to May 2019. Upon review of the DMRSs received, the inspector
found the DMRs were incomplete because they did not indicate why discharge samples were not
collected and did not include the required sampling data. The incomplete DMRs included all five
quarters from 1Q2018 through 1Q2019.

o Failure to submit five complete DMRs constitutes five violations of Part S9.A.4.a of the ISGP.
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1. EPA’s Small Business Resources Information Sheet (Attached) provides information
on potential compliance assistance opportunities that are available to you.

2. The Interim Clean Water Act Settlement Penalty Policy (March 1, 1995) sets forth
factors that EPA considers in determining the appropriate penalty for your violations. For
more information, visit EPA’ s Penalty Policies and Guidance

webpage at www.epa.gov/enforcement/enforcement-policy-guidance-publications.

If EPA and Astro Auto Wrecking LLC do not reach a settlement within 90 days of this
notice, EPA will either file an administrative complaint with an administrative law judge or
refer the matter to the U.S. Department of Justice to file a civil complaint in federal district
court.

To reach settlement within 90 days, we must begin prefiling negotiations within 30 days.
EPA acknowledges the impacts that the COVID-19 pandemic may have on regulated entities,
and we will consider your specific circumstances in determining an appropriate timeline for
settlement in this case, while still ensuring regulatory compliance as expeditiously as

possible. To set up an initial meeting to discuss this matter, please contact EPA Attorney Alex
Fidis at (206) 553-4710 within 14 days of this notice. EPA will meet with you by conference
call. If we do not hear from you within 14 days, EPA will interpret that as an indication that
you do not wish to engage in prefiling negotiations, in which case EPA intends to initiate
formal enforcement action.

Thank you for your prompt attention to this important matter.

Sincerely,
/Raymond Andrews/

Raymond Andrews

Compliance Officer

Surface Water Enforcement Section
U.S. Environmental Protection Agency
1200 Sixth Avenue, Suite 155, 20-C04
Seattle, WA 98101

(206) 553-4252

Attachments:
Small Business Resources Information Sheet
Summary of Violations
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BEFORE THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of: DOCKET NO. CWA-10-2021-0097
Astro Auto Wrecking, LLC
Federal Way, Washington

Respondent.

DECLARATION OF ALEXANDER FIDIS

I, Alexander Fidis, based on my personal knowledge, state as follows:

1. Tam an Assistant Regional Counsel for Region 10 of the U.S. Environmental Protection
Agency. [ work as an attorney in the Region 10 Office of Regional Counsel in the Water
Law Branch. I have worked for the Region 10 Office of Regional Counsel since 2008.

2. InJuly 2020, I was assigned to assist the EPA Region 10 Enforcement and Compliance
Assistance Division (ECAD) in the above-captioned enforcement matter under section
309(g) of the Clean Water Act, 33 U.S.C. § 1319(g). This work includes reviewing the
facts and law supporting related to the matter and providing counsel and assistance to
facilitate resolution of the matter.

3. Prior to commencing an administrative enforcement action pursuant to section 319(g) of
the CWA, the general practice of ECAD is to provide the respondent with a summary of
the alleged violations and an opportunity to discuss the violations prior to the
commencement of formal enforcement proceedings. ECAD provides this opportunity to
confer for the purpose of ensuring that it has all relevant information concerning the
alleged violations and to provide an opportunity to discuss settlement before the

commencement of enforcement proceedings. ECAD typically provides a 90-day window



for these prefiling and settlement discussions to take place before proceeding to formal
enforcement.

. In an email dated September 14, 2020, compliance office Raymond Andrews notified
Astro Auto Wrecking, LLC (Respondent) that ECAD had documented violations of the
Washington Department of Ecology Industrial Stormwater General Permit at
Respondent’s facility located at 37307 Enchanted Parkway South in Federal Way,
Washington. The email notification provided Respondent with a list of the alleged
violations and the opportunity to confer with ECAD prior to commencement of formal
enforcement proceedings. The email notice provided my contact information to arrange a
time to discuss the matter.

On September 22, 2020, I was contacted by Respondent’s employee requesting a meeting
to discuss the alleged violations. A conference call was scheduled for October 29, 2020 at
9 am pacific time.

On October 29, 2020, at 9 am, Mr. Andrews and I joined a conference call with Mr. Leo
McMilian, the owner of Respondent, and his assistant, Christina. Mr. Andrews and I
introduced ourselves and explained that the purpose of the call was to present an
overview of the alleged violations, the enforcement process and to provide Respondent
an opportunity to ask questions and provide any additional information for our
consideration.

. During the call we explained that the violations were observed during a May 20, 2019
inspection of the Facility and were documented in an inspection report completed on July
23, 2019. A copy of this inspection report had been provided to Respondent on July 29,
2019. Mr. McMilian requested another copy of the report which we agreed to provide and

sent by email immediately after the October 29, 2020 conference call. .



8. After explaining the enforcement process and summarizing the violations and the factual
basis for the violations, Mr. McMilian stated that he intended to provide us with
additional information concerning the violations. Mr. McMilian did not describe the
information he intended to provide for our consideration, nor did he provide any
additional response to the violations that we detailed during the call. At the end of the call
it was agreed that Mr. McMilian would provide any additional information to us by
November 13, 2020.

9. As of the date of this declaration, Respondent has not submitted any additional
information for our consideration. In two emails dated December 28, 2020 and February
18,2021, Mr. McMilian did provide written responses explaining how the violations had
been or were being corrected. However, these responses consisted of unsupported
statements and did not provide any explanation refuting the alleged violations or any

exculpatory information or evidence concerning the alleged violations.

I declare under penalty of perjury that the foregoing is true and correct.

Digitally signed by EVAN FIDIS
EV AN FI D I S Date: 2022.02.16 13:56:45
Date: 0800
Alexander Fidis, Assistant Regional Counsel
U.S. EPA, Region 10
1200 6" Avenue, Suite 155 M/S 11-C07
Seattle, WA 98101
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e Y United States Environmental Protection Agency
\‘-”EPA Washington, D.C. 20460
Water Compliance Inspection Report

Section A: National Data System Coding (i.e., PCS)

Lat/Long: 47.2666377°/-122.302214°

Name, Address of Responsible Official/Titie/Phone and Fax Number

i Contacted
Leo McMilian {same as above)

Yes E No

Transaction-Codeg— NPDES yrima/day Inspection Type inspector Fac Type
1 L] [wila|r]o]1]1l8 |6 s ] 1]s fo 5]z 0] |- [r] |2 |
Remarks
Al Lt rr v e rrre et bttt bl tes
Inspection Work Days Facility Self-Menitoring Evaluation Rating Bl QA Reserved
87| |1|0[59 70 711 72| 73] |74 wlb L L b L ]se
Section B: Facility Data
Name and Location of Facility inspected (For industrial users discharging to POTW, aiso Entry Time/Date Permit Effective Date
include POTW name and NFDES permit number)
Astro Auto Wrecking LLC 5/20/19 9:20 am 172115
37307 Enchanted Pkwy. S. o - A
Federal Way, WA 98003 Exit Time/Date Permit Expiration Date
5/20/19 4:55 pm 12/3119
Name(s) of On-Site Representative(s)/Title(s)/Phone and Fax Number(s) Other Facility Data (e.g., SIC NAICS, and other
. descriptive information)
Leo McMilian, Owner Mark, Employee (front office) )
253-838-2800 Vincent ("Vinny"), Employee SIC: 5015
leormemilian@gmail.com NAICS: 423140

Section C: Areas Evaluated During Inspection (Check only those areas evaluated)

I v || Permit ¥ || Seif-Monitoring Program Pretreatment IL_{msq
¥ | Records/Reports Compliance Schedules Pallution Prevention
| v | Facility Site Review Laboratory v | Storm Water
] Effiuent/Receiving Waters v_| Operations & Maintenance L] Combined Sewer Overflow
Flow Measurement ﬁ Sludge Handling/Disposal Sanitary Sewer Overflow

Section D: Summary of Findings/Comments
{Aftach additional sheets of narrative and checkijsts, including Single Event Violation codes, as necessary)

SEV Codes SEV Description
® & & & & & & & 0 0

Name(s) and Signature(s) of Inspector(s) Agency/Office/Phone and Fax Numbers Date

Brian Levo EPA R10/ECAD/ 208-553-1816 5/22/19
N

Evan Dobrawski WA Dept. of Ecology/ 425-649-7276

Signature of Management Q A Reviewe Agency/Office/Phone and Fax Numbers Date
VRN ePpy Eerl> 7/24/19

EPA Form 3560-3 {Rev 1-% uiq‘)s ed‘\ticnsAre obsolete. \5

?sr’;g\g

AN



INSTRUCTIONS
) Section A: National Data System Coding (i.e, PCS)
Column 1: Transaction Code: Use N, C, or D for New. Change, or Delete. All inspections will be rew unless there is an error in the data entered.
Columas 3-11: NPDES Permit No. Enter the facility's NPDES permit number - third character in permit number indicates permit type for U=unpermitted,
G=general permit. etc.. (Use the Remarks columns to record the State permit number, if necessary.)
Columns 12-17: Inspection Date, Insert the date entry was made into the facility. Use the yvear/monthy/day format (e.g.. 04/10/01 = October 01. 2004).

Column 18: Inspection Type®. Use one of the codes listed below to describe the type of inspection:

A Performance Audit U IU Inspection with Pretreatment Audit ! Pretreatment Compliance (Oversight)
B Compliance Biomonitoring X Toxics Inspection
C  Compliance Evaluation (ngn-sampling) Z  Sludge - Biosolids . @ Follow-up (enforcement)
D Diagnostic #  Combined Sewer Overflow-Sampling {  Storm Water-Construction-Sampling
F  Pretreatment (Follow-up) %  Combined Sewer Overflow-Non-Sampling ) .
G Pretreatment (Audit) +  Sanitary Sewer Overflow-Sampling }  Storm Water-Construction-Non-Sarmpling
I gmlustlrial User (1U) Inspection “\g‘ g%’__‘g% aSni\I;v[rienrgOverﬂow-Non-Samphng :  Storm Water-Non-Construction-Sampling
] omplainls - .
M Mu]t?rnedia = CAFO-Non-Sampling ~  Storm Water-%%rrl‘l-%%frlgt!#n%lon-
N Spill . ) 2 U Sampling Inspeation < Storm Water—MS4-Sampli?tg
O Compliance Evaluation (Oversight) 31U Non.-Samplmg‘Inspectlon .
P Pretreatment Compliance Inspection 4  |U Toxics Inspection - Slorm Water-MS4-Non-Sampling
R Reconnaissance 5  |U Sampling Inspection with Pretreatment > Storm Water-MS4-Audit
S Compliance Sampling & IU Non-Sampling Inspection with Pretreatment
7 IU Toxics with Pretreatment

Column 19: Inspector Code. Use one of the codes listed below to describe the fead agerncy in the inspection.
A — State {Contractor} Q- Other Inspectors, Federal/EPA (Specify in Remarks columns)

—- Contractor P— Other Inspectors, State (Specify in Rerharks columins)
E— Corpsof En?meers R-— EPA Regional I’nspecter
J— Joint EPA/STate Inspectors—EPA Lead S — State InSpecior
l.—-— Local Health Department (State) T— Joint State/EPA Inspectors—State lead

N — NEIC Inspectors

Column 20: Facility Type. Use one of the codes below to describe the facility.

1— Municipal. Publicly Cwned Treatment Works (POTWs} with 1987 Standard Industrial Code (SIC) 4952,
2 — Industrial. Cther than municipal, agricultural, and Federal facilities.
3 — Agricultural. Facilities classified with 1987 SIC 0111 to 0971.

4 — Federal. Facilities identified as Federal by the EPA Regional Office.
5 — Oil & Gas. Facilities classified with 1987 SIC 1311 to 1389.

Columns 21-66: Remarks. These columns are reserved for remarks at the discretion of the Region.

Columns 67-69: Inspection Work Days. Estimate the total work effort (to the nearest 0.1 work day), up to 99.9 days, that were used to complete the
inspection and submit a QA reviewed report of findings. This estimate includes the accumulative effort of all participating inspectors; any effort for laboratary
analyses, testing, and remote sensing; and the billed payroll time for travel and pre and post inspection preparation. This estimate does not require detailed
documentation.

Column 70: Facility Evaluation Rating. Use information gathered during the inspection (regardless of inspection type) to evaluate the quality of the facility
self-monitoring program. Grade the pregram using a scale of 1 to 5 with a score of 5 being used for very reliable self-monitoring programs, 3 being
satisfactory, and 1 being used for very unreliable programs.

Celumn 71: Biomonitoring Information. Enter D for static testing. Enter F for flow through testing. Enter N for no biomonitoring.

Column 72: Quality Assurance Data Inspection. Enter Q if the inspection was conducted as followup on quality assurance sample resuits, Enter N
otherwise,

Columns 73-80: These columns are reserved for regionally defined information.
Section B: Facility Data

This section is seif-explanatory except for "Other Facility Data," which may include new information not in the permit or PCS (e.g., new cutfalls, names of
receiving waters, new ownership, other updates to the record, SIC/NAICS Codes, Latitude/Longitude).

Section C: Areas Evaluated During Inspection

Check only those areas evaluated by marking the appropriate box. Use Section D and additional sheets as necessary. Support the findings, as necessary,
in a brief narrative report. Use the headings given on the report form (e.g., Permit, Records/Reports) when discussing the areas evaluated during the
inspection.

Section D: Summary of Findings/Comments

Briefly summarize the inspection findings. This summary should abstract the pertinent inspection findings, not replace the narrative report. Reference a list
of attachments, such as completed checklists taken from the NPDES Compliance Inspection Manuals and pretreatment guidance documents, including
effluent data when sampling has been done. Use extra sheets as necessary.

*Footnote: In addition to the inspection types listed above under column 18, a state may continue to use the following wet weather and CAFO inspection types
until the state is brought info ICIS-NPDES: K: CAFO, V: 880, Y: CS0, W: Storm Water 9: MS4. States may also use the new wet weather, CAFO and MS4
inspections types shown in column 18 of this form. The EPA regions are required to use the new wet weather, CAFC, and MS4 inspection types for
inspections with an inspection date (DTIN) on or after July 1, 2005.
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Astro Auto Wrecking NPDES Inspection Report

{Unless otherwise noted, all details in this inspection report were obtained from conversations
with Leo McMilian or from observations during the inspection.)

1. Facility Information
Facility Name: Astro Auto Wrecking LL.C
SIC Codes: 5015 — Motor Vehicle Parts, Used
NAICS Codes: 423140 — Motor Vehicle Parts (Used) Merchant
Wholesalers
Facility Contact(s): Leo McMilian, Owner

Office: (253) 838-2800
Cell: (206) 249-2395
E-mail: leormemilian@gmail.com

Colene Love (Mr. McMilian’s daughter)
Cell: (206) 218-6173
E-mail: colenerrlove@gmail.com

Mark, Front Office Employee
Vincent (“Vinny™), Employee
Justin Park, Attorney

Romero Park P.S. (law firm)
425-450-5000

Facility/Mailing Address: 37307 Enchanted Pkwy S

Federal Way, WA 98003

Lat/Long: +47.2666377°/- 122.302214°

Permit Number: WARQO11869

IL. Inspection Information

Inspection Date/Time/ May 20, 2019

Weather: Arrival Time: 9:20am Departure Time: 4:55pm
Weather: Overcast, some light rain

Inspectors: Brian Levo, Inspeclor

EPA Region 10, ECAD/WEFB/SWES
206-553-1816
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IV.

Astro Auto Wrecking NPDES Inspection Report

Evan Dobrowski, Stormwater Inspector and Compliance
Specialist

WA Department of Ecology

425-649-7276

Purpose: Determine compliance with the Washington State
Department of Ecology (DOE) National Pollutant
Discharge Elimination System (NPDES) Industrial
Stormwater General Permit (ISGP) and the Clean Water
Act.

Permit information

Astro Auto Wrecking LL.C in Federal Way, WA, (hereafter referred to as “AAW™) is
currently permitted under the ISGP (permit ID WAROQ11869) with effective date of
1/2/15. Prior to this permit, the facility was covered by the previous iteration of the ISGP
permit (original effective date of 5/21/2010) with the same permit ID.

Inspection Chronology
This was an unannounced inspection.

Evan Dobrowski, Washington Department of Ecology (DOE) Stormwater Inspector and
Compliance Specialist, and I arrived at AAW at 9:20am on 5/20/19. We identified
ourselves, presented our credentials, and provided business cards to an employee at the
front desk who said his name was Mark. We also explained to Mark our intent to conduct
an industrial stormwater inspection at AAW. Mark said that we needed to speak to Leo
McMilian, Owner of AAW. Mark proceeded to make a phone call after which he told us
that that Mr. McMilian was in the process of dropping his kids off at school. Mark said
we could wait in the front office until McMilian arrived, which was typically sometime
around 10:00am. 1 said we would wait for Mr. McMilian to arrive.

At approximately 10:00am I asked Mark if there was an update on when Mr. McMilian
would arrive at AAW. Shortly thereafter Mark wrote a name and phone number on a slip
of paper that he said belonged to Justin Park, Attorney at Romero Park P.S. that
represents AAW, and said we should call Mr. Park. I asked Mark if Mr. Dobrowski and I
could go to my car to call Mr. Park. Mark said that was fine. Without departing the
property, I called Mr. Park from inside my vehicle from where it was parked, just
southeast of the AAW office building, and introduced myself and informed him of the
purpose of our visit to AAW. Mr. Park confirmed that Mr. McMilian was his client and
that he typically requires an appointment be setup in advance for conducting a regulatory
visit at AAW. I informed Mr. Park that { would need to have him speak to legal counsel
with EPA, which Mr. Park said he understood. I then called Alex Fidis, EPA Region 10
Assistant Regional Counsel, at 10:09am to describe my interactions with AAW
representatives that morning. Mr. Fidis said he would contact Mr. Park to discuss the
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Astro Auto Wrecking NPDES Inspection Report

issue of granting inspection access.

At approximately 10:40am, a man exited the AAW office and approached Mr.
Dobrowski and 1 where we were sitting in my vehicle and introduced himself as Mr.
McMilian, Mr. Dobrowski and I identified ourselves, presented our credentials, and
provided business cards to Mr. McMilian, as well as, explained to him our intent to
conduct an industrial stormwater inspection at AAW. Mr. McMilian said that we would
need to schedule an appointment to conduct an inspection for a later date. 1 explained to
Mr. McMilian that it was my understanding that that was his stance and that Mr. Fidis
and Mr, Park were having discussions regarding the matter of granting access for an
inspection. I asked Mr. McMilian if I could ask him some questions regarding AAW and
their NPDES compliance while we waited. Mr. McMilian consented to us asking
questions. Mr. McMilian answered our questions and provided some NPDES compliance
documents that were all dated 2014 or earlier. I asked Mr. McMilian if he had NPDES
compliance documents from 2015 to the present. He said that all of his more recent
NPDES files were at his lawyer’s office.

I then let Mr. McMilian know that Mr. Dobrowski and I would be leaving AAW until
there was agreement of when we could conduct an inspection, and we departed at
approximately 11:52am. At 1:35pm M. Fidis called me to let me know that Mr.
McMilian consented to Mr. Dobrowski and I conducting the inspection at 3:00pm that
same afternoon. Mr. Dobrowski and I arrived at AAW at approximately 3:02pm and met
Mr. McMilian and Vincent ("Vinny"), an AAW employee. We identified ourselves and
presented our credentials to Vinny. I then began the inspection with an opening
conference where | discussed the purpose and expectations of the inspection. Mr.

. Dobrowski and I then conducted a site walkthrough. Finally, Mr. Dobrowski and 1
departed the facility at approximately 4:55 pm.

Within the week following the 5/20/19 inspection, | called and e-mailed Mr. McMilian
requesting copies of NPDES compliance files that were not available at the time of the
inspection be e-mailed to me by 5/31/19, so I may review them (Attachment F). On
6/8/19, Colene Love, Mr. McMilian’s daughter, called me to discuss how best to mail
digital copies of the files. On 6/18/19, I received 2 flash drives containing digital files, the
contents of which are discussed further in the records review section below.

Once granted full access to conduct this inspection, we were allowed to inspect all areas
that we requested to inspect, During the inspection on 5/20/19, I provided Mr. McMilian
with copies of the EPA Small Business Resources Information Sheet, a printout of a copy
of the ISGP, and a printout from the DOE ISGP webpage with weblinks to guidance
materials and other resources.

Background and Activity
According to Mr. McMilian, AAW has been in business in this location since the early

1930°s and he said that he acquired the business about 15 years ago. AAW primarily
deals in selling car parts and selling crushed cars. Mr. McMilian estimated that AAW
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Astro Auto Wrecking NPDES Inspection Report

processés 1,000 cars per year. According to a sign at the facility office, normal business
hours are 6 days a week (Mon.-Sat.) 8:30am-5:00pm.

According to the Stormwater Pollution Prevention Plan (SWPPP) provided by AAW, the
AAW property is approximately 5.15 acres in size with ~3 of those acres being
associated with industrial activity. Generally, stormwater flows from east to west across
the surface of the site. There is a bermed area along a majority of the property’s western
boundary with a “trench” intended to prevent stormwater from discharging off-site. The
DOE Permitting and Reporting Information System (PARIS) website identifies the
receiving water as being Hylebos Creek.

According to the PARIS website, DOE’s last ISGP inspection at the facility was on
2/5/15 (Attachment C).

Mr. McMilian said AAW is currently under a court order from a citizen lawsuit by Waste
Action Partnership (WAP) to take measures {0 ensure compliance with their ISGP,
including, paving sections of the facility yard in proximity to the E-Z crusher, installation
of a an oil-water separator, installation of a stormwater drainage system, and installation
of a rain garden to receive and allow for infiltration of industrial stormwaters on-site
(Photo 1, Attachment B).

Facility Review

Note that this section includes observations from the site walkthrough. Maps of the
facility are included in Attachment A.

On the backside of the main building is a covered area where engines are stored and
vehicle {luids are drained. The ground was almost entirely covered in dark stains (Photos
2-5). There were 3 totes in the vehicle fluid draining area stored without secondary
containment that, according to facility representatives, contained anti-freeze, motor oil,
gear lube, and transmission oil. (Photo 5). A bag of granular absorbent material and
several absorbent pads were located near the backdoor of the office, and some small piles
of granular absorbent were located under the draining vehicles (Photo 3). Facility
representatives showed us the bucket they use to collect mercury switches that they send
off as part of DOE’s mercury switch removal program (Photo 30). They said that they
had recently sent in the official container that had been previously provided by DOE.

To the west of the vehicle draining area were 9 totes stored uncovered and without
secondary containment. According to facility representatives, 6 of the totes were empty
and other 3 totes contained motor oil, an unknown petroleum chemical, and gasoline
(Photo 5). The area near the totes smelled strongly of petroleum and, at the time of the
inspection, the tote that contained the unknown petroleum chemical was leaking its
contents onto the ground (Photo 7). After Mr. Dobrowski pointed out the leak, Vinny
placed some absorbent pads over the leaked fluid. Also, in this area was a blue barrel
stored uncovered and without secondary containment that facility representatives said
was emply (Photo 8).
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Astro Auto Wrecking NPDES Inspection Report

Just to the north of the area with the leaking tote was a fuel tank that facility
representatives said holds 1,000 gallons and contained diesel fuel (Photo 9). At the time
of the inspection, there was staining on the side of the tank and on the ground below the
hose connection. North of the diesel tank was the crushing area where an “E-Z Crusher”
was located (Photos 10 & 11). At the time of the inspection, a small pad under the E-Z
Crusher was paved but all other surrounding surface was unpaved. Mr. McMilian said
that AAW plans to pave more of the area surrounding the E-7, Crusher (Photo 11) and
install catch basins that will route drainage from this area to an oil-water separator which
will then drain to a future rain-garden, as depicted in Photo 1. At the time of the
inspection, there was a catch basin caked with mud and without any filtration or other
best management practices (BMPs) in place (Photo 12). Mr. McMilian said that this
catch basin as well as an oil-water separator had recently installed.

Near the north end of the facility yvard was a red dumpster that was uncovered and empty
{Photo 13). According to facility representatives, they use this dumpster to store scrap
aluminum parts before sending it off to Seattle Iron and Metals.

Along the northwest and western boundary of the yard was a bermed area with ecology
blocks and a trench with geotextile and plastic material covering it (Photos 14-17). There
was also sediment fencing separating the trench and the yard. Mr. McMilian said that he
had this berm and “trench” installed about 6 years ago to help contain stormwater runoff
on-site. He said that before he installed these BMPs it had only been some sediment
fencing along the perimeter of the property. Behind the berm and ecology blocks was a
-steep descent into a wooded area. I did not walk behind the berm during this inspection.

I asked Mr. McMilian if AAW had ever had a discharge of stormwater. Mr. McMilian
-said that the facility has had a discharge of stormwater near the southwest corner of the
yard when water level in the trench had overtopped the berm wall (Photo 17). He was not
able to recall when this occurred but estimated it had happened in the past 3 to 4 years.

Near the south end of the yard was a Schnitzer dumpster that was uncovered and
contained scrap metal (Photos 18 & 19). According to facility representatives, the
dumpster is used to store sheet aluminum before being sent to Schnitzer Steel
approximately every 3 to 4 months. Next to the Schnitzer dumpster was a forklift with
some dark staining on the ground that appeared to be oil stains (Photo 20).

At the southwest corner of the property was a vegetated area where vehicles and
miscellaneous materials were stored (Photos 21-23). The berm along the side of the
facility yard did not extend to this area and the slope of the ground made it appear that
any surface stormwater runoff from this grassy area is likely to flow northwest towards
the forest and away from the facility.

On the south side of the property was a cleared area where Mr. McMilian said will be the

future rain garden infiltration area (Photo 24). North of the cleared area was a pipe with
fluid flowing from it, standing water, and staining (Photos 25 & 26). According to
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facility representatives, the pipe routes drainage from the recently installed oil-water
separator and catch basin located near the crushing pad.

To the south of the main building were 2 totes containing transmission fluid that were
stored uincovered and without secondary containment as well as a 1,000-gallon tank
stored uncovered (Photos 27 & 28). According to facility representatives the 1,000-
gallon tank was empty at the time of inspection. Also, on the south side of the main
building I saw extensive dark staining on the ground that extended from the vehicle fluid
draining area (Photo 29).

Records Review

I requested to review all NPDES compliance records [rom the past 5 years. At the time of
inspection, there were not NPDES compliance records available that were more recent
than 2014. Mr. McMilian said that all of his more recent NPDES files were at his
lawyer’s office. As noted in the inspection chronology section earlier in this report,
following the inspection, I received 2 flash drives from AAW on 6/18/19 that contained
digital copies of records. I reviewed the contents of those flash drives (Attachment D)
and am including observations from my review as follows:

» Stormwater Pollution Prevention Plan (SWPPP) — The SWPPP was prepared by
GNR Company, dated May 2015, and certified by Mr. McMilian on 6/1/15.

Observations of the contents of the SWPPP:
- Pollution Prevention Team — No names were included in this section.
- Sampling —~ The SWPPP states in multiple locations that there are no point

source flows from the property, including on pages 2, 7, 8, 11, 20, 22, and 41.

- The SWPPP states that there are no on-site stormwater conveyances on pages

22 and 25.

- Best Management Practices (BMPs):

o The SWPPP generally describes that vehicle fluids and fuel are stored
with secondary containment and are not exposed to precipitation,
including pages 15, 17, and 24.

o The SWPPP generally describes BMPs for cleaning up spills,
including on pages 29 and 47.

Employee Training - Page 26 of the SWPPP identifies annual training.

o Site Inspection Reports — AAW provided site inspection reports from Jan. 2015 to
May 2019.

Observations of the contents of the inspection reports:
- Most of the inspections were dated as having occurred on the final day of the
month, including all inspections in 2015 & 2016, 9 of the inspections each in
" 2017 & 2018, and 4 of the 2019 inspections.
o This included 3 monthly inspections conducted on Sundays (5/31/15,
1/31/16, and 7/31/16)
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None of the certification checkboxes were marked
On a majority of the inspection reports, both the facility name and time of the
inspection were left blank, including:

o 2015-May-Dec.

o 2016 - All 12 reports.

o 2017- All 12 reports.

o 2018 All 12 reports.

o 2019~ Jan.- May A
The option saying that ‘no’ discharges were observed was consistently
checked on all monthly reports. Yet, the option saying that ‘yes’ the discharge
was free of visible pollutants in the ‘Observation of Stormwater Discharge’
section of the monthly inspection report was also consistently checked on all
monthly reports.
The options saying that ‘ves’ equipment fueling and maintenance BMPs
including secondary containment are being used was consistently checked on
all monthly reports.
The options saying that ‘no’ vehicles and/or equipment were leaking fluids
was consistently checked on all monthly reports.

Annual Reports and Discharge Monitoring Reports (DMRs) —~ AAW provided

annual reports from 2016-2018 and the DMRs from the first quarter of 2015
(“Q1/2015™) through Q1/2019. I also reviewed DMR information available on the
DOE PARIS website.

QObservations of the contents of the annual reports and DMRs:

No sampling results were indicated on any of the DMRs provided by AAW
DMRs provided by AAW for Q1/2015, Q3/2015, Q4/2015, Q1/2016,
Q2/2016, Q3/2016, Q4/2016, and Q1/2019 did not indicate why samples were
not collected (i.e. check boxes were not marked)

According to DOE letters available on PARIS (Attachment I£), DMRs were
not submitted by AAW to DOE for Q1/2015, Q3/2015, Q4/2015, Q1/2016,
Q2/2016, Q3/2016, Q4/2016, Q1/2017, Q2/2017, Q3/2017, or Q4/2017.
AAW did not provide a copy of the 2015 annual report.

Documents for concrete work and oil-water separator — These materials were

dated Sep. and Oct. 2018.

VIII. Observed Discharge

IX.

I did not observe any discharge during the 5/20/19 inspection.
Recelving Water

According to the DOE PARIS website the receiving water for stormwater discharges
from this facility is the Hylebos Creek.
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X. Areas of Concern

A. No Secondary Containment

Section S3.B.4.b.i.4) of the ISGP states that the permittee shall:

a) “Store all chemical liquids, fluids, and petroleum products, on an
impervious surface that is surrounded with a containment berm or dike
that is capable of containing 10% of the total enclosed tank volume or
110% of the volume contained in the largest tank, whichever is greater.”

¢) “Locate spill kits within 25 feet of all stationary fueling stations, fuel
transfer stations, mobile fueling units, and used oil storage/transfer
stations.”

At the time of the inspection, there were 11 totes stored without secondary containment
(Photos 5, 6, 27) including 1 tote of an unknown petroleum chemical that was leaking its
contents onto the ground (Photo 7). There was also a 1,000-gallon diesel fuel tank with
staining on the side of the tank and on the ground below the hose connection (Photo 9).
There were not any spill kits stored within 25 feet of this fueling tank.

B. BMPs Mot Implemented

Section S3.B.4.b.i.3) of the ISGP states that the SWPPP must include preventative
maintenance BMPs including a requirement that the permittee must;

) “... Take leaking equipment and vehicles out of service or prevent leaks
from spilling on the ground until repaired.
i) Immediately clean up spills and leaks (e.g., using absorbents, vacuuming,

etc.) to prevent the discharge of pollutants.”

Section S3.B.4.b.1.4) of the ISGP states that the SWPPP must include spill prevention
BMPs including a requirement that the permittee must:

i) “Use drip pans or equivalent containment measures during all
petroleum transfer operations.”
h “Use drip pans and absorbents under or around leaky vehicles and
Y

equipment or store indoors where feasible. Drain {luids from
equipment and vehicles prior to on-site storage or disposal.”

As is described in the Facility Review section of this report, there was staining from
vehicle fluids in multiple areas of the site (Photos 2-5, 20, 25, 29). This staining
demonstrates that preventative maintenance and spill prevention BMPs had not been
implemented.
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Uncovered Dumpsters

Section S3.B.4.b.1.2)d) of the ISGP states that the permittee shall “Keep all dumpsters
under cover or fif with a lid that must remain closed when not in use.”

At the time of the inspection, there was an aluminum metal dumpster that was not
covered and did not have a lid (Photos 18 & 19).

Missing Records & Records Not On-site

Section 89.C. of the ISGP says that the permittee shall retain permit documents onsite for
a minimum of 5 years.

At the time of inspection, there were not NPDES compliance records available that were
more recent than 2014. Mr. McMilian said that all of his more recent NPDES files were
at his lawyer’s office. Failure to maintain NPDES compliance records onsite was also an
issue noted in DOE’s 2015 inspection report (Attachment C). Following the inspection, I
received 2 flash drives from AAW on 6/18/19 that contained digital copies of records
(Attachment D),

AAW did not provide a copy of their 2015 annual report. It is unclear if this report was
completed.

SWPPP Missing Information

. Section S3.B. of the [SGP identifies the specific content required to be included in the

SWPPP. This includes:

1. A site map that identifies the locations of stormwater drainage structures
and stormwater discharge points offsite.
3. [dentify specific individuals on the pollution prevention team.

The SWPPP provide by AAW was dated May 2015 and certified by Mr. McMilian on
6/1715. At the time of the inspection, there was a catch basin that routed drainage to an
oil-water separator (Photo 11) yet, on pages 22 and 25 of the SWPPP, it states that there
are no on-site stormwater conveyances. Additionally, Mr. McMilian said that the facility
has had a discharge of stormwater near the southwest corner of the yard when water level
in the trench had overtopped the berm wall (Photo 17) but, on pages 2, 7, 8, 11, 20, 22,
and 41 of the SWPPP is says that there are not any point source flows from the property.
Neither the locations of storm drainage structures, nor the point of stormwater discharge
offsite, are included in the SWPPP.

The Pollution Prevention Tearm on page 5 of the SWPPP did not include any names of
people.
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Employee Training Not Conducted

Section S3.B.4.b.1.5).¢) of the ISGP identifies training requirements. This includes:
¢) Annual training, at a minimum
d) Training logs

Page 26 of the AAW SWPPP identifies annual training, but no logs were provided by
AAW showing that training has been conducted.

Inspections Not Completed

Seetion §7.A.1. of the ISGP states “The Permittee shall conduct and document visual
inspections of the site each month.”

Section S7.C. of the ISGP says that these visual inspections must include:
a. Time of the inspection.
¢ Certification by the person conducting the inspection.

It appears that monthly inspections are not conducted according to the requirements in
Section S7 of the Permit. AAW provided copies of monthly inspection reports, but these
reports appeared to be filled-out identically in their observations over the period from
Jan. 2015-May 2019, are incomplete, and are inconsistent. This includes:

- Most of the inspections were dated as having occurred on the final day of the
month, this included 3 monthly inspections dated on Sundays (5/31/15,
1731716, and 7/31/16), a day that is outside the normal business hours of
AAW.

- None of the certification checkboxes were marked.

- On a majority of the inspection reports, the time of the inspection was left
blank, including:

o 2015 - May-Dec.

o 2016~ All 12 reports.

o 2017- All 12 reports.

o 2018- All 12 reports.

o 2019 - Jan.- May
The option saying that ‘no’ discharges were observed was consistently
checked on all monthly reports. However, the option saying that ‘yes’ the
discharge was free of visible pollutants in the ‘Observation of Stormwater
Discharge’ section of the monthly inspection report was also consistently
checked on all monthly reports. This 1s inconsistent information.

- The options saying that ‘yes’ equipment fueling and maintenance BMPs
including secondary containment are being used was consistently checked on
all monthly reports, but at the time of the 5/20/19 inspection there were many
instances where secondary containment was not being used.

- The options saying that ‘no’ vehicles and/or equipment were leaking fluids
was consistently checked on all monthly reports, but at the time of the 5/20/19
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inspection there were signs of leaking vehicle fluids and equipment that were
observed.

Discharge Sampling

Section S4.1B.1.a. of the ISGP states “The Permittee shall sample the discharge from
each designated location at least once per quarter...”

No sampling results were indicated on any of the DMRs provided by AAW. However,
according to Mr. McMilian, the facility has had a discharge of stormwater near the
southwest corner of the yard when water level in the trench had overtopped the berm wall
(Photo 17). He was not able to recall when this occurred but estimated it had happened in
the past 3 to 4 ycars. Similar claims by AAW were noted in DOE’s 2015 inspection
report (Attachment C).

It appears that discharges offsite are not sampled according to [SGP requirements.

DMRs Incomplete or Not Submitted

Scction 89.A.4. of the [SGP states “The Permittee shall submit a DMR each reporting
period, whether or not the facility has discharged stormwater from the site. For
Permittees that receive permit coverage after January 2, 2015, the first reporting period 1s
the first full quarter following the effective date of permit coverage.

a. If no stormwater sample was obtained from the site during a given reporting
period, the Permittee shall submit the DMR form indicating “no sample
obtained”, or “no discharge during the quarter”, as applicable.”

Section G2.D. of the ISGP says that any person signing a permit required document shall
make the certification that “...the information submitted is, to the best of my knowledge
and belief, true, accurate, and complete...”

DMRs provided by AAW for Q1/2015, Q3/2015, Q4/2015, Q1/2016, Q2/2016, Q3/2016,
Q4/2016, and Q1/2019 did not indicate why samples were not collected during those
quarters (i.e. check boxes were not marked).

According to DOE letters available on PARIS (Attachment E), DMRs were not

submitted by AAW to DOE for Q1/2015, Q3/2015, Q4/2015, Q1/2016, Q2/2016,
Q3/2016, Q1/2017, Q2/2017, Q3/2017, or Q4/2017.

Closing Conference
A closing conference was held with both Mr. McMilian and Vinny to discuss our

inspection observations. We discussed areas of concern A, B, and D listed above and
thanked them for their time and assistance with the inspection.
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Report Completion Date: 7/ 25/ l ﬂ
Lead Inspector Signature: @/V\JW
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Map 1: Aerial photo overview of AAW taken from Google Maps with approximate infrastructure locations, as

observed at the time of inspection, are shown in red.
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ATTACHMENT B

Photo Log

(All photographs were taken by Brian Levo on 5/20/19)






Astro Auto Wrecking NPDES Inspection Report

Photo 1 (SI850976): Stormwater infiltration plan including installation of an oil-water separator, a stormwater drainage system, and a rain garden
(yellow circles). Note that the contrast and sharpness of this photo have been increased and the photo has been cropped.
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Photo 2 (SI850991): Note the dark staining on the ground throughout the engine storage and vehicle
draining areas.

4 0572042019 15:06

Photo 3 (SI850990): Vehicle fluid draining area under cover on the back side of the main building. Note
the fluid draining from the car in the foreground into a plastic bin (yellow arrow) and the granular
absorbent below the car.
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Photo 4 (S1850992): Western view of sheen on the ground near theengine storage and vehicle draining
areas. Note the clean tarp covering materials stored outside in an area exposed to stormwater.

s

Photo 5 (S1850997): Three totes stored without secondary containment in h vehicle fluid draining area
on the back side of the main building. According to facility representatives, they contained anti-freeze,
motor oil, gear lube, and transmission oil.
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Photo 6 (SI850999): Nine totes stored uncovered and without secondary containment. According to
facility representatives, the 6 totes on the left of the photo were empty and the 3 totes on the right

contained motor oil (left tote), an unknown petroleum chemical (center tote identified by a yellow arrow)
which was leaking onto the ground, and gasoline (right tote).
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Photo 7 (SI85 1032: A tote of unknown petroleum chemical actively leaking onto the ground at the time
of inspection (leaked fluid indicated with yellow arrow). The area smelled strongly of petroleum. Facility
representatives placed clean absorbent pad under the leak after Mr. Dobrowski pointed it out to them.

southwest side of the main building.
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06/20/2018 16:20

Photo 9 (SI851029): A 1,000-gallon diesel fuel tank located southwest of the main building and close to
the E-Z crusher with staining on the side of the tank and beneath the tank (yellow arrow). According to
facility representatives, this tank is double-walled.
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06/2072019:15:41

Photo 11 (SI850996): Western view of the area to the north of the E-Z Crusher and crushing pad.
According to Mr. McMilian, this area will be paved as part of the stormwater infiltration project.

05/207/2019 15:09

Photo 12 (SI850994): Drain located near the E-Z Crusher that Mr. McMilian said routes to the oil-water
separator.



Astro Auto Wrecking NPDES Inspection Report

5

82:91 6L0Z/02/9

Photo 13 (SI851002): An uncovered and empty scrap metal dumpster on the north end of the facility
yard. According to facility representatives, they use this dumpster to store scrap aluminum parts before
sending it off to Seattle Iron and Metals.
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Photo 14 (SI851003): Western view of the trench and berm at the north end of the facility yard.
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Photo 15 (SI851005): Northern view of the trench at the north end of the facility yard. Note that the

Photo 16 (SI851007): Southern view of the trench and berm near the northwestern come of the facility
yard.
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Photo 17 (SI851010): Southwestern view of the trench and berm at he west side of the fac111ty yard. Mr.
McMilian said that the facility has collected stormwater samples of a discharge from this approximate

area (shown by a yellow arrow) in the past, when stormwater flows have overtopped the berm.
: g
A,

Photo 18 (SI851012): An uncovered Schnitzer dumpster on the south side of the facility yad. acility
representatives said that the dumpster is used to store sheet aluminum before being sent to Schnitzer Steel
approximately every 3 to 4 months.
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Photo 20 (SI851013): Western view of staining on the ground (yellow arr(;“;) on the west side of the
Schnitzer dumpster.



Astro Auto Wrecking NPDES Inspection Report

Photo 21 (SI851017): Western view at the southwestern corner of the property. According to Mr.
McMilian the vehicles and materials stored here belong to him. Note that surface stormwater runoff from
this area is likely to flow away from the photographer and towards the forest.

o e ; & ‘ - s

Photo 22 (SI851018): A hoist stored in an old container near the southwestern corner of the property.
Note that stormwater runoff from this area is likely to flow away from the photographer and towards the
forest. '
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Photo 24 (SI1851022): View of the area on the south side of the property that Mr. McMilian said will be
the future rain garden.
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Photo 25 (SI851025): A pipe with fluid flowing from it, standing water, and staining located near the
south end of the facility. According to facility representatives, the pipe routes drainage from the recently
installed oil-water separator and catch basin located near the crushing pad.

+106/2072019 161

Photo 26 (SI851026): Southwestern view of the slope away from the oil-water separator pipe area shown
in the previous photo.
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Photo 27 (SI851034): Western view of 2 totes stored uncovered and without secondary containment
south of the main building. According to the tote labels, they contained transmission fluid.

Photo 28 (§151035): Western view of an uncovered 1,000-gallon diesel tank (yellow arrow) south of the
main building. According to facility representatives, this tank was empty and belongs to Emerald
Services.
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Photo 29 (SI85 103: Southwestern view from the south side of the main building. Note the extensive
dark staining on the ground that extends from the vehicle fluid draining area (back right side).

Bhont

06/20/2019 16:32

Photo 30 (1851039): Mercury switch storage bucket.



Astro Auto Wrecking NPDES Inspection Report

Complete list of photographs taken during the inspection:

Photo ID Photographer Date Description
: Stormwater infiltration plan including instatlation of an oil-water
81850976 Brian Levo 3/20/19 separator, a stormwater drainage system, and a rain garden.
. Stormwater infiltration plan including installation of an oil-water
81850977 Brian Levo 5/20/19 separator, a stormwater drainage system, and a rain garden.
. Stormwater infiltration plan including installation of an oil-water
51850978 Brian Levo 3/20/19 separator, a stormwater drainage system, and a rain garden.
SI850979 Brian Levo 5/20/10 Stormwater infiltration p]arf including mstallatlon_ of an oil-water
separator, a stormwater drainage system, and a rain garden.
. Stormwater infiltration plan including installation of an oil-water
S1850980 Brian Levo 512019 separator, a stormwater drainage system, and a rain garden.
SI850981 Brian Levo 5/20/19 Stormwater documents on-file.
S1850982 Brian Levo 5/20/19 Stormwater documents on-file.
SI850983 Brian Levo 5/20/19 Monthly inspection report dated Dec. 2014.
SI850984 Brian Levo 5/20/19 Monthly inspection report dated Dec. 2014,
SI850985 Brian Levo 5/20/19 Monthly inspectien report dated Dec. 2014.
S1850986 Brian Levo 5/20/19 Monthly inspection report dated Dec. 2014,
SI850987 Brian Levo 5/20/19 Daily log of stormwater discharge characteristics dated Jan. 2014,
SI850988 Brian Levo 5/20/19 Us.ed.engmes stored under cover on the back side of the main
building.
. Absorbent materials placed in proximity to the covered engine
S1850939 Brian Levo 5/20/19 storage and vehicle fluid draining areas.
SI850990 Brian Levo 5/20/19 Vel.ucle 'ﬂu'id draining area under cover on the back side of the
main building.
SI850991 Brian Levo 5/20/19 jtafnfng on the ground throughout the engine storage and vehicle
raining areas.
Western view of sheen on the ground near the engine storage and
SI850992 Brian Levo 5/20/19 vehicle draining areas. Note the clean tarp covering materials
stored outside in an area exposed to stormwater,
. Eastern view of the vehicle fluid draining area on the back side of
SI850993 Brian Levo 5/20/19 the main building.
. Drain located near the E-Z Crusher that Mr. McMilian said routes
S1850994 Brian Levo 5120119 {o the oil-water scparator.
51850995 Brian Levo 5/20/19 Southwestern view of the E-Z Crusher and crushing pad.
Western view of the area to the north of the E-Z Crusher and
SI850996 Brian Levo 5/20/19 crushing pad. According to Mr. McMilian, this area will be paved
as part of the stormwater infiltration project.
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Brian Levo

5/20/19
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Three totes stored without secondary containment in the vehicle
fluid draining area on the back side of the main building.
According to facility representatives, they contained anti-freeze,
motor oil, gear lube, and transmission oil.

SI850998

Brian Levo

5/20/19

Three totes stored without secondary containment in the vehicle
fluid draining area on the back side of the main building.
According to facility representatives, they contained anti-freeze,
motor oil, gear lube, and transmission oil.

SI850999

Brian Levo

5/20/19

Nine totes stored uncovered and without secondary contaimment.
According to facility representatives, the six totes on the left of the
photo were empty at the time of the inspection, but the three totes
on the right contained motor oil (left), an unknown petroleum
chemical (center), and gasoline (right).

SI851000

Brian Levo

5/20/19

Eastern view of the main gate into the facility yard.

SI851001

Brian Levo

5/20/19

Ten freight containers near the north end of the facility yard.
Facility representatives said they're filled with motors and
transmissions.

S1851002

Brian Levo

5/20/19

An empty scrap metal container on the north end of the facility
yard. According to facility representatives, they use this container
to store scrap aluminum parts before sending it off to Seattle Iron
and Metals.

SI851003

Brian Levo

5/20/19

Western view of the trench at the north end of the facility yard.

Si851004

Brian Levo

5/20/19

Northern view of the trench at the north end of the facility yard.

SI1851005

Brian Levo

5/20/19

Northern view of the trench at the north end of the facility yard,
Note that the sediment fencing is not installed correctly.

51851006

Brian Levo

5/20/19

Southern view of the trench at the northwestern corner of the
facility yard.

51851007

Brian Levo

5/20/19

Southern view of the trench near the northwestern corner of the
facility yard.

SI851008

Brian Levo

5/20/19

View of a section of the sediment fencing not installed correctly at
the trench along the west side of the yard.

31851009

Brian Levo

5/20/19

Southwestern view of the trench at the west side of the facility
yard.

SI1851010

Brian Levo

5/20/19

Southwestern view of the trench at the west side of the facility
yard. Mr. McMilian said that the facility has collect stormwater
samples of a discharge from this area in the past.

SI851011

Brian Leve

5/20/19

View inside the large Schnitzer dumpster. Facility representatives
said that the dumpster is used to store sheet almninum before being
sent to Schnitzer Steel approximately every three to four months.

SI851012

Brian Levo

5/20/19

Schnitzer dumpster on the south side of the facility yard. Facility
representatives said that the dumpster is used to store sheet
aluminum before being sent to Schnitzer Steel approximately every
three to four months.




SI851013

Brian Levo

5/20/19
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Western view of staining on the ground to the west of the Schnitzer
dumpster.

51851014

Brian Levo

5/20/19

Southern view of equipment and vehicles stored near the southwest
cormner of the property.

SI851015

Brian Levo

5/20/19

Southern view of the trench near the southwest corner of the
property.

SI851016

Brian Levo

5/20/19

View of the ground at the southernmost point of the trench.

SI851017

Brian Levo

5/20/19

Western view at the southwestern corner of the property.
According to Mr. McMilian the vehicles and materials stored here
belong to him.

SI851018

Brian Levo

5/20/19

A hoist stored in an old container near the southwestern corner of
the property.

81851019

Brian Levo

5/20/19

A hoist stored in an old container near the southwestern corner of
the property.

51851020

Brian Levo

5/20/19

Old work equipment near the southwestern corner of the property.

51851021

Brian Levo

5/20/19

A white tank stored on the south side of the facility. According to
facility representatives, the tank is double-walled and empty.

Si851022

Brian Levo

5/20/19

View of the arca on the south side of the property that Mr.
McMilian said will be the future rain garden.

31851023

Brian Levo

5/20/19

Various tanks stored on the south side of the facility. According to
facility representatives, the tanks are empty and are put inside of
cars before they are crushed and sent off-site to be shredded.

51851024

Erian Levo

5/20/19

Western view of various tanks stored on the south side of the
facility. According to facility representatives, the tanks are empty
and are put inside of cars before they are crushed and sent off-site
to be shredded.

31851025

Brian Levo

5/20/19

A pipe with fluid flowing from it, standing water, and staining on
the south end of the facility. According to facility representatives,
the pipe routes drainage from the recently installed oil-water
separator and storm drains located near the crushing pad.

SI851026

Brian Levo

520119

Southwestern view of the slope away from the oil-water separator
pipe area shown in the previous photo.

SIB51027

Brian Levo

5/20/19

Eastern view from the south side of the facility yard. Note the
Schnitzer dumpster (left) and the E-Z crusher (top left) that are
upgradient.

S1851028

Brian Levo

5/20/19

Southeastern view from the south side of the facility yard. Note the
Schnitzer dumpster {right) and an excavator (left).

81851029

Brian Levo

5/20/19

A 1,000-gallon diesel fuel tank located southwest of the main
building and close to the E-Z crusher with staining on the side of
the tank and beneath the tank. According to facility representatives,
this tank is double-walled.

SI1851030

Brian Levo

5/20/19

An empty barrel stored uncovered southwest of the main building.

SI851031

Brian Levo

5/20/19

Various chemical containers stored inside of an open freight
container southwest of the main building. According to facility
representatives, these chemical containers were all empty.




SI851032

Brian Levo

5/20/19

Astro Auto Wrecking NPDES Inspection Report

A tote of unknown petroleum chemical actively leaking onto the
ground at the time of inspection. The area smetlled strongly of
petroleum. Facility representatives placed clean diapers under the
leak after Mr. Dobrowski pointed it out to them.

SI851033

Brian Levo

5/20/19

A tote of unknown petroteum chemical actively leaking onto the
ground at the time of inspection. The area smeiled strongly of
petroleum. Facility representatives placed clean diapers under the
leak after Mr. Dobrowski pointed it out to them.

S1851034

Brian Levo

5/20/19

Western view of two totes stored uncovered and without secondary
containment south of the main building. According to the tote
labels, they contained transmission fiuid,

SI851035

Brian Levo

5/20/19

Western view of a 1,000-gallon diesel tank south of the main
building. According to facility representatives, this tank was empty
and belongs to Emerald Services,

51851036

Brian Levo

5/20/19

Western view of two totes stored uncovered and without secondary
containment south of the main building. According to the tote
labels, they contained transmission fluid.

51851037

Brian Levo

5/2019

Northeastern view of empty propane tanks stored on the south side
of the main building.

SI851038

Brian Levo

5/20/19

Southwestern view {rom the south side of the main building. Note
the extensive staining on the ground that extends from the vehicle
fluid draining area (back right side).

§1851039

Brian Levo

5/20/1¢

Mercury switch storage bucket.

SI851040

Brian Levo

5/20/19

Used batteries stored on the backside of the main building,
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DOE 2015 Inspection Report






STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

PO Box 47600 » Olymipia, WA 98504-7600 o 360-407-6000
7171 for Washington Relay Service ¢ Persons with a speech disability can call 877-8633-6341

March 13, 2015

Astro Auto Wrecking
37307 Enchanted Parkway South
Federal Way, Washington 98003

Re:  Industrial Stormwater General Permit (ISWGP Coverage WAR11869)

Dear Mr. Leo:

Enclosed is the report from the Department of Ecology’s recent Industrial Stormwater NPDES
General Permit compliance inspection conducted at your facility on February 5, 2015, T would
like to thank you for the time you spent with me during my visit. Please note there were a

number of issues that require your immediate attention.

Please contact me at (360) 407-6273 or pstad461@ecy.wa.gov if you have any questions,
comments or would like additional technical assis(ance.

Sincerely,

6 085t te

Paul Stasch

Industrial Stormwater Facility Manager
Southwest Regional Office

Water Quality Program

Enclosure

cc: Tracie Walters, Ecology

o o
@i wd




Uniled States Eavironmental Protection Agency
Washington D.C. 20460

Water Compliance Inspection Report

i

< EPA

Scction A: National Data System Coding (i.e., PCS)

‘Fransaction Code NPDES month/day/ycar Inspection Type Iaspector Facility Type
1 15 | WAR 11869 |February 5, 2015 | LIl
. Remarks
AUl e e e e e et
Inspection Work Days s Facility Self-Moritoring Evaluation Rating Bl QA Reserved
67 1.4 |69 - 7001 71 7214 T3LL ] 74 TSIL[ 1| 1] |80
Scction B: Facility Data
Naine and Location of Faciiity Inspected (For industrial users discherging to POTW, also | Entry Time Permit Effective Date
include POTW name and NPDES permit number)
Astro Auto Wrecking - ) 0905 a.m. January 2, 2015
37307 Enchanted Parkwyy South Exit Time Permit Expiration Date
Fedaral Way, Wa. 98003 0955 .. Deceimber 31, 2019
Name(s) of On-Site Represeatative(s)/Title(s)/Phone and Fax Number ' Other Facility Data (e.g.. SIC NAICS, and other
Leo i* deseription information)
(253) 838.2800 {

Name, Address of Responsi ale Official/ Title/Phone and Fax Number

. Contacted

| ’ [] Yes [1No

Haction C; Areas Evaluated During Inspection (Clieck only those areas evalnated)
Permit : ]  Sell-Monitoring Pragram L] Pretreatment 1 ms4
B3 Records/Reports [0 Compliance Schedules [0 Pollution Prevention
2} Facility Site Review , [ Laboratory B Stormwater
[1 Cffluent/Receiving Waters [ Operations & Maintenance [ ] Combincd Sewer Overflow
[ Flow Measurement ) [1 Sludge Handling/Disposal [C]  Sanitary Sewer Overflow

[}

Section D: Summary of Findings/Comments
{Aitach addy;jonal sheets of narrative and checklists, including Single Event Violution codes, as necessary)

t
This facility inspection wigs conduct at the request of Clay Keown of the Department of Ecology. According to him, the facility has
not submitted a discharge monitoring report form for many quarters. I met with Leo, the facility operator. The facility has been in
operation since the 1930z, ’

33.- SWPPP: Leo was : nable to produce any of the require documentation for inspection. He claimed a former employee took the
Elﬁle'ﬂ'

S84. - Correct Sampling I ocedures and Locations: Leo ¢laims samples have been collecled but could not produce any anaiytical
documentation to suppor” the claim,

85, - Compliance with Beachmark Values: This could not be determined.
57. — Inspections: No wristen monthly facility inspection was available for review,

8. - Corrective Actions: The cortective action status of the facility could not be determined. However, the facility has had an
infiltration trench design: d and installed along the downgradient perimeter of the facility to retain all stormwater onsite. According to
Leo, the system did not finction properly and overtops during periods of heavy precipitation.

59. — Reporting and Reccrdkeeping: The facility’s reporting and recordkeeping were substandard. Leo was aware ol electronic
reporting and tried to sigi: up but was unsuccessful.

This facility is grossly ot of compliance with their Industrial Stormwater General Permit, The required docwmentation was not
available for review. The site is situated on a hill side above Hylebos Creel. At the time of the inspection it was raining moderately.
Visible oil sheens were e -erywhere and present on all stormwater flowing through the site. There was a noticeable lack of
commonly employed bes management practices (BMPs), The facility operates a crusher onsite, The crusher was leaking oil to the
ground. Used fires were zing cut up and placed in cars being crushed and sent to Schnitzer. Tt is unclear if Schnitzer is aware of the
practice,




REQUIREMENTS: 1, Obtain a copy of the ISWGP. 2. Recover your stormwatér file farm your former employee or create a new
stormwater pollution prevention plan (SWPPP) for your facility. 3. Collect a quarterly monitoring sample every quarter there is a
discharge from your facility. 4. Submit DMRs or electronic reporting i a timely fashion, 5. Comply with the ferms and conditions

of the ISWGP.

RECOMMENDATIONS:

REMINDER: A quarterly monitoring sample must be collected every quarter there is a stormwater discharge from the facility.

Verify Latitude nud Longitude

1 Announced
Unannounced

Name(s) and Sign, /re{s) of f&E}JC ctor(s) Agency/Office Phone and Fax Numbers Date
Paul Stasch K:;AQ e b Ecology/SWRO (360) 407-6273 2215
Signature of Management A Q Reviewer Date

Steve Ebert " [/F _/g P

Agency/Office Phone and Fax numbess
Ecology/SWRO (360) 407-6293

F-2-ZelS

EPA PORM 3560-3 (Rev 1-06) Previous edilions arc obsolete




¢
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ATTACHMENT D

Flash Drives Containing AAW Records
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ATTACHMENT E

DOE Letters Regarding DMR Submittals






ATE OF WASHINGTON
PMIENT OF ECOLOGY

PO B d760) ¢ Ulyenpia, WA 98504-75600 » 3513476001

FTE for Wasfiegion Selay Service « Persons with o spoech disability con call 8778336341
QOctober 4, 2016
o WARO11869
ki?l’(l)v[;i{;h&]recki g ASTRO AUTOWRECKING
37307 Enchanted Pkwy S 37307 ENCHANTED PKWY S
vy Federal Way, WA98003

Federal Way, WA 98003-7614

RE: 2016 Discharge Monitoring Reports
Dear Industrial Stormwater Permitiee:

Your facility is covered under the Washington State Department of Ecology's (Ecology)
Industrial Stormwater General Permit (ISGP). This permit requires you to sample the
stormwater discharge(s) from your facility and report the results to Ecology on a Discharge
Monitoring Report (DMR). DMRs must be submitted during each quarter even if there are no
discharge(s) from your facility.

Ecology is tracking DMR submittals and follows up with permittees that have not submitted
required DMRs.

According to Ecology's records, you have not submitted First and Second Quarter DMRs 2016
DMR and are currently in violation of your ISGP.

According to the permit:

DMRs must be submitted to Ecology according to the following schedule:

Reporting Period Months DMR Due Date
st Quarter January - March May 15, 2016
2nd Quarter April - June August 15, 2016
3rd Quarter July - September November 15, 2016
4th Quarter October - December February 15, 2017

If your facility did not discharge during a reporting period, you must still submit the
required DMR, checking the box for "No Discharge."



Leo MeMilian
Ociober 4, 20106

Pawge 2
g

If you did not take a sample for a particular quarter, check the appropriate reporting code on the
DMR (e.g., no discharge, consistent attainment, analysis not conducted, ete.).

Ecology relies on complete and accurate DMR information to assess your compliance with
permit conditions. Each missing DMR is counted as a separate permit violation. Failure to
submit DMRs or non-compliance with other conditions of the permit is a violation of the ISGP,
and therefore a violation of The Federal Clean Water Act and Chapter 90.48 Revised Code of
Washington (RCW) - the State of Washington Pollution Control Act. Failure to submit DMRs
or non-compliance with other conditions of the permit may result in issuance of monetary
penalties. Compliance with this notification does not mean you have complied with all permit
conditions.

Please note: DMRs must be submitted electronically by November 4, 2016 using Ecology's
Water Quality Permitting Portal - Discharge Monitoring Report application
(WQWebDMR), unless a waiver from clectronic reporting has been granted (e.g., if a
permittee does not have broadband internet access). If a waiver has been granted, reports
must be postmarked or delivered to the following address by the due date:

Washington Department of Ecology

Water Quality Program - DMR Violation Response
PO Box 47696

Olympia, WA 98504-7696

To find out more information regarding electronic reporting and to sign up for WQWebDMR go
to: htip://www.ecy. wa.cov/programs/wg/pennits/parisiwebdmr.hitiml.

If you have questions about how to register for WQWebDMR, contact Ecology’s WQWebDMR
staff at WOWebPortali@ecy. wa.gov,or (360) 407-7097 (Olympia area), or (800) 633-6193/
option 3.

If you believe this letter is in error or if you need clarification or assistance, please contact
Clay Keown at ¢lay.keown(@ecv.wa.gov or (360) 407-6048.

Sincerely,

ol %/W

Bill Moore, P.E., Manager
Program Development Services Section
Water Quality Program

ce: File, Ecology HQ



STATE OF WASHINGTOM
PVTIIA LT A AR SVE ATV VT
DEPARITMENT OF FCOLOGY
PO Bow S76860 « Olvinpia, WA YE500-7000 » 3604076000
Y for Washingion Heloy Bervice » Persons witlh o speoch disobility can call 8778330241

December 1, 2016

o WARO11869

kzgré‘diﬁél‘&iwkmg ASTRO AUTOWRECKING

37307 Enchantod Plary S 37307 ENCHANTED PKWY S
Y Federal Way, WA98003

Federal Way, WA 98003-7614

RE: 2016 Discharge Monitoring Reports
Dear Industrial Stormwater Permittee:

Your facility is covered under the Washington State Department of Ecology's (Ecology)
Industrial Stormwater General Permit (ISGP). This permit requires you to sample the
stormwater discharge(s) from your facility and report the results to Ecology on a Discharge
Monitoring Report (DMR). DMRs must be submitted during each quarter even if there are no
discharge(s) from your facility.

Ecology is tracking DMR submittals and follows up with permittees that have not submitted
reguired DMRs.

According to Ecology's records, you have not submitted First, Second, and Third Quarter
DMRs 2016 DMR and are currently in violation of your ISGP.

According to the permit:

DMRs must be submitted to Ecology according to the following schedule:

Reporting Period Months DMR Due Date
1st Quarter January - March May 15, 2016
2nd Quarter April - June August 15, 2016
3rd Quarter July - September November 15, 2016
4th Quarter October - December February 15, 2017

If your facility did not discharge during a reporting period, you must still submit the
required DMR, checking the box for "No Discharge."



Leo Mebilian
December 1, 2016

Poge 2

If you did not take a sample for a particular quarter, check the appropriate reporting code on the
DMR (e.g., no discharge, consistent attainment, analysis not conducted, etc.).

Ecology relies on complete and accurate DMR information to assess your compliance with
permit conditions. Each missing DMR is counted as a separate permit violation. Failure to
submit DMRs or non-compliance with other conditions of the permit is a violation of the ISGP,
and therefore a violation of The Federal Clean Water Act and Chapter 90.48 Revised Code of
Washington (RCW) - the State of Washington Pollution Control Act. Failure to submit DMRs
or non-compliance with other conditions of the permit may result in issuance of monetary
penalties. Compliance with this notification does not mean you have complied with all permit
conditions.

Please note: DIMRs must be submitted electronically by January 1, 2017 using Ecology's
Water Quality Permitting Portal - Discharge Monitoring Report application
(WQWebDMR), unless a waiver from clectronic reporting has been granted (e.g., if a
permittee does not have broadband internet access). If a waiver has been granted, reports
must be postmarked or delivered to the following address by the due date:

Washington Department of Ecology

Water Quality Program - DMR Violation Response
PO Box 47696

Olynipia, WA 98504-7696

To find out more information regarding electronic reporting and to sign up for WQWebDMR go
to: http//www.ecy.wa. gov/programs/wa/nermits/parisiwebdme html,

If you have questions about how to register for WQWebDMR, contact Ecology’s WQWebDMR
staff at WOQWebPortaliecy.wa.gov,or (360) 407-7097 (Olympia area), or (800) 633-6193/
option 3.

If you believe this letter is in error or if you need clarification or assistance, please contact
Clay Keown at clay.keown(@ecy.wa.gov or (360) 407-6048.

Sincerely,

ol %W

Bill Moore, P.E., Manager
Program Development Services Section
Water Quality Program

cc: File, Ecology HQ



April 6, 2016

Leo McMilian WARO11869

Astro Auto Wrecking ASTRO AUTOWRECKING
37307 Enchanted Plewy S 37307 ENCHANTED PKWY 8
Federal Way, WA 98003-7614 Federal Way, WA 98003

RE: 2015 Discharge Monitoring Reports

Dear Industrial Storniwater Permitiee:

Your facility is covered under the Washington State Department of Ecology's (Ecology)
Industrial Stormwater General Permit. This permit requires you to sample the stormwater
discharge from your facility and report the results to Ecology on a Discharge Monitoring Report
(DMR).

Ecology is tracking DMR submiittals and follows up with facilities that have not submitted
required DMRs.

According to Ecology's records, you have not submitted First, Third, and Fourth Quarter
DMRs, 2015 as required by your Industrial Stormwater General Permit.

According to the permit:

+ Discharge Monitoring Reports must be submitted to Ecology according to the
following schedule:

Reporting Period Months DMR Due Date
Ist January - March May 15, 2015
2nd April - June August 15,2015
3rd July - September November 15, 2015
4th October - Decmeber Febrnary 15, 2016

« If your facility did not discharge during a reporting period, you must still submit the
required DMR, checking the box for "No Discharge."



Industrial Stormwater Ponmitice
April 6, 2016

Page 2

DMRs must be submitted during each reporting period, even if there is no discharge from the
site. Please submit all missing DMRs to Ecology no later than May 7, 2016. If you do not have
stormwater sampling data for a particular quarter, check the appropriate reporting code on the
DMR (e.g., no discharge, consistent attainment, analysis not conducted, etc.}.

Ecology relies on complete and accurate DMR information to assess your compliance with
permit conditions. Eacl missing DMR is counted as a separate permit violation. Failure to
submit DMRs or non-compliance with other conditions of the permit may result in
enforcement action by Ecology. Compliance with this notification does not mean you have
complied with all permit conditions.

Please note: DMRs must be submitted electronically using Ecology's Water Quality Permitting
Portal - Discharge Monitoring Report (DMR) application, unless a waiver from electronic
reporting has been granted (e.g., if a Permittee does not have broadband internet access). If a
waiver has been granted, reports must be postmarked or delivered to the following address by
the due date:

Department of Ecology

Water Quality Program - DMR Violation Response
PO Box 47696

Olympia, WA 98504-7696

To sign up for WQWebDMR go to: hlip:/iwww.ecy. wa. gov/programs/wa/permits/paris/
webdmr.htini. If you have questions about how to register for WQWebDMR, contact Ecology’s
WQWebDMR staff at WQWebPortal@iecy. wa.gov, or (360) 407-7097 (Olympia area), or
(800) 633-6193/ option 3.

If you believe this letter is in error or if you need clarification or assistance, please contact
Clay Keown at clay.keown@iecy. wa.gov or (360) 407-6048.

Sincerely,

ol /%M

Bill Moore, P.E., Manager
Program Development Services Section
Water Quality Program

cc: File, Ecology HQ



STATE OF WASHINGTON
AENT OF FCOLOGY

s (Mymmpia, WA UHTHL-THOD o G007 -G
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June 21, 2018

Leo McMilian WAROQ11869

Astro Auto Wrecking ASTRO AUTOWRECKING
37307 Enchanted Pkwy S 37307 ENCHANTED PKWY 8
Federal Way, WA 93003-7614 Federal Way, WA 98003

RE: 2017 Discharge Monitoring Reports - FIRST NOTICE

Dear Industrial Stormwater Permittee:

Your facility is covered under the Washington State Department of Ecology's (Ecology)
Industrial Stormwater General Permit (ISGP). This permit requires you to sample the
stormwater discharge(s) from your facility and report the results to Ecology on a Discharge
Monitoring Report (DMR). DMRs must be submitted during each quarter even if there are no
discharge(s) from yvour facility.

Ecology is tracking DMR submittals and follows up with permittees that have not submitted
required DMRs.

According to Ecology's records, you have not submitted First, Second, Third, and Fourth
Quarters 2017 DMRs and are currently in violation of your ISGP,

According to the permit:

DMRs must be submitted to Ecology according to the following schedule:

Reporting Period Months DMR Due Date
Ist Quarter January - March May 15, 2017
2nd Quarter Aprii - June August 15, 2017
3rd Quarter July - September November 15, 2017
4th Quarter October - December February 15, 2018

If your facility did not discharge during a reporting period, you must still submit the
required DMR, checking the box for "No Discharge.”



Leo Moebilinn
June 21,2018
Page 2

If you did not take a sample for a particular quarter, check the appropriate reporting code on the
DMR (e.g., no discharge, consistent attainment, analysis not conducted, etc.).

Ecology relies on complete and accurate DMR information to assess your compliance with
permit conditions. Each missing DMR is counted as a separate permit violation. Failure to
submit DMRs or non-compliance with other conditions of the permit is a violation of the ISGP,
and therefore a violation of The Federal Clean Water Act and Chapter 90.48 Revised Code of
Washington (RCW) - the State of Washington Pollution Control Act. Failure to submit DMRs
or non-compliance with other conditions of the permit may result in issuance of monetary
penalties. Compliance with this notification does not mean you have complied with all permit
conditions.

Please note: DMRs must be submitted clectronically by July 22, 2018 using Ecology's
Water Quality Permitting Portal - Discharge Monitoring Report application
(WQWebDMR), unless a waiver from clectronic reporting has been granted (e.g., if a
permittee does not have broadband internet access). If a waiver has been granted, reports
must be postmarked or delivered to the following address by the due date:

Washington Department of Ecology

Water Quality Program - DMR Violation Response
PO Box 47696

Olympia, WA 98504-7696

To find out more information regarding electronic reporting and to sign up for WQWebDMR go
to: hitp:/ecology.wa.gov/Regulations-Permits/Guidance-technical-assistance/Water-quality-
permits-guidance/ WQWebPortal-guidance#dmr

If you have questions about how to register for WQWebDMR, contact Ecology’s WQWebDMR
staff at WQWebPortalihecy.wa.goy, or (800) 633-6193/ option 3.

If you believe this letter is in error or if you need clarification or assistance, please contact
Clay Keown at clay.keownf@iecy. wa.gov or (360) 407-6048.

Sincerely,

P 7
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Vincent McGowan, Manager
Program Development Services Section
Water Quality Program

cc: File, Ecology HQ
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September 20, 2018

Leo McMilian WARQD11869

Astro Auto Wrecking ASTRO AUTOWRECKING
37307 Enchanted Pkwy S 37307 ENCHANTED PKWY §
Federal Way, WA 98003-7614 Federal Way, WA98003

RE: 2017 Discharge Monitoring Reports - SECOND NOTICE
Dear Industrial Stormwater Permittee:

Your facility is covered under the Washington State Department of Ecology's (Ecology)
Industrial Stormwater General Permit (ISGP). This permit requires you to sample the
stormwater discharge from your facility and report the results to Ecology on a Discharge
Moenitoring Report (DMR). DMRs must be submitted during each quarter, even if there are no
discharge(s) from the site.

Ecology is tracking DMR submittals and follows up with permittees that have not submitted
required DMRs.

According to Ecology's records, you have not submitted First, Second, Third, and Fourth
Quarters 2017 DMRs and are currently in violation of your ISGP.

According to the permit:
2017 DMR due dates are as follows:

Reporting Period Months DMR Due Date
1st Quarter January - March May 15, 2017
2nd Quarter April - June August 15, 2017
3rd Quarter July - September November 15, 2017
4th Quarter October - December February 15, 2018

If your facility did not discharge during a reporting period, you must still submit the
required DMR, checking the box for "No Discharge."



Leo Mehilisn
September 20, 2018
Puge 2

If you did not take a sample for a particular quarter, check the appropriate reporting code on the
DMR (e.g. no discharge, consistent attainment, analysis not conducted, ctc.).

Ecology relies on complete and accurate DMR information to assess your compliance with
permit conditions. Each missing DMR is counted as a separate perniit violation. Failure to
submit these DMR(s) or non-compliance with other conditions of the permit is a violation
of The Federal Clean Water Act and Chapter 90.48 Revised Code of Washington (RCW)-
the State of Washington Pollution Control Act. Failure to submit these missing DMR(s)
or non-compliance with other permit requirements may result in issuance of monetary
penalties. Compliance with this notification does not mean you have complied with all
permit conditions.

Please note: DMRs must be submitted electronically by October 21, 2018 using Ecology’s
Water Quality Permitting Portal - Discharge Monitoring Report (DMR) application,
unless a waiver from clectronic reporting has been granted (e.g., if a Permittee does not
have broadband internect access). Permitiees unable to submit DMRS electronically must
contact Ecology to request a waiver and obtain instructions on how to obtain a paper copy
DMR. If a waiver has been granted, DMR(s) must be postmarked or delivered to the following
address by the due date:

Washington Department of Ecology

Water Quality Program - DMR Violation Response
PO Box 47696

Olympia, WA 98504-7696

To sign up for Ecology’s Electronic DMR System (WQWebDMR) go to:
http:/fecology.wa. gov/Regulations-Permits/Guidance-technical-assistance/Water-quality-
permits-guidance/ WQWebPortal-guidanceffdmr

If you have questions about how to register for WQWebDMR, contact Ecology’s
WQWebDMR staff at WO WebPortaliinecy.wa.goy, or (800) 633-6193/ option 3.

If you believe this letter is in error or if you need clarification or assistance, please contact
Clay Keown at clay keown(@ecy.wa.gov or (360) 407-6048.

Sincerely,
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Vincent McGowan, Manager
Program Development Services Section
Water Quality Program

cc: File, Ecology HQ
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Levo, Brian

From: Levo, Brian

Sent: Tuesday, May 21, 2019 4:.00 PM

To: feormemilian @gmail.com

Subject: EPA Inspection 5/20/19 - Follow-up request for files
Mr. McMilian,

Per our discussion yesterday, I'm requesting that you provide copies of the following documents for my review {e-mailed
to me in digital format, preferably) since these files were not readily available at the time of inspection. These files will
be used in reviewing compliance under the WA Department of Ecology Industrial Stormwater General Permit
{WAR011869):

* Stormwater Pollution Prevention Plan (SWPPP) — the current version including the SWPPP map(s).

s All of your Site Inspection Reports from January 2015 to present.,

e All Annual Reports from January 2015 {o present.

¢ Any Noncompliance Reports submitted to the Department of Ecology from January 2015 to present.

¢ Discharge Meonitoring Reports {DMRs) for all samples collected from January 2015 to present.

s Lab Reports for all samples collected from January 2015 to present. ]

s Chain-of-Custedies (COCs) assaciated with samples collected from January 2015 to present that were delivered
to a lab.

s Any logs/records associated with SWPPP/Starmwater trainings conducted from January 20615 to present.

e The Invoice associated with your most recent shipment to the WA Dept. of Ecology mercury switch recycling
program.

e Engineering plans associated with the rain garden drainage system (including engineer certifications).

» Engineering plans associated with the cement slab paving project & Oil-Water Separator system {including
engineer certifications).

o Instruction manual(s) associated with the Oil-Water Separator

s Any documents that show the financial costs associated with the installaticn of the rain garden drainage system,

cement slab paving, and Oil-Water Separatar.

Please send me these files as soon as you’re able but no later than May 31, 2019,

Thank you for your assistance with this inspection and feel free to contact me with any questions.

Brian Levo

NPDES Enforcement Coordinator

Surface Water Enforcement Section

U.S. Environmental Protection Agency - Region 10

1200 6th Avenue, Suite 155, MS 20-C04, Seattle, WA 98101
Phone: (206) 553-1816, Fax: {206) 553-4743






Levo, Brian

From: Levo, Brian

Sent: Tuesday, June 18, 2015 8:17 AM
To: Leo Mc Milian

Subject: RE: Message received

Hi Sherry, I'm confirming receipt of this message and the PDF attachment.

Brian Levo

NPDES Enforcement Coordinator

Surface Water Enforcement Section

U.S. Environmental Protection Agency - Region 10

1200 6th Avenue, Suite 155, MS 20-C04, Seattle, WA 98101
Phone: (206) 553-1816, Fax: {206) 553-4743

From: Leo Mc Milian <leormcmilian@gmail.com>
Sent: Monday, lune 17, 2019 2:04 PM

To: Levo, Brian <tevo.Brian@epa.gov>

Subject:

Astro Auto Wrecking Stormwater

2018 Receipts for concrete Stormwater.pdi

Brian, Today | mailed the flash drives including what you asked for but these attached receipts did not get on the drive
so0 1 emailing separately. They are for the concrete work done in the yard for Stormwater. You can request anything else
you need at 253-838-2800 Sherry McMilian

Or also request by emait.






EXHIBIT 5



From: Fidis, Alexander

To: Leo McMilian; leormcmilian@gmail.com
Cc: Andrews, Raymond

Subject: Status of information for EPA

Date: Monday, November 23, 2020 1:00:00 PM
Mr. McMilian —

We were expecting to receive information from you on November 13t concerning the allegations

described in EPA’s opportunity to confer email dated September 21, 2020. Can you provide an
update on your progress and a date when you expect to submit any information. If you no longer
plan to submit anything | would recommend we schedule a time to discuss the next steps in this

enforcement case.

Alex Fidis

Assistant Regional Counsel
EPA Region 10

(206) 553-4710


mailto:Fidis.Alexander@epa.gov
mailto:astroautowrecking01@gmail.com
mailto:leormcmilian@gmail.com
mailto:andrews.raymond@epa.gov

EXHIBIT 6



From: Fidis, Alexander

To: Leo Mc Milian; astro37307@outlook.com
Bcc: Andrews, Raymond

Subject: RE: Status of information for EPA

Date: Thursday, January 07, 2021 12:46:00 PM
Attachments: AAW ViolationsList.2020.09.11.pdf

Leo & Christina-

Christina, thank you for your time on the phone this morning and your explanation of work being
done to come into compliance with your stormwater permit. As we discussed, | recommend
reaching out to the Department of Ecology for assistance with the electronic DMR filings. If you need
any additional compliance assistance please let me know and | can put you in touch with EPA staff

that can provide assistance.

| still need you to respond to EPA’s penalty demand of $47,500 provided on December 9, 2020. The
proposed penalty is based on the alleged violations identified in the attached document and the
application of EPA’s Industrial Stormwater Penalty Po||cy which is ava|IabIe at:

ettlement penalty-gollcy-wolatlon If we are able to reach an agreement on an appropriate penalty
we can resolve the matter with a settlement agreement. If not, EPA will proceed with filing and
administrative complaint.

Please provide a response to EPA’s penalty demand by January 15t Based on your response we can
arrange a time to discuss next steps. If you would like to discuss this matter | am available at 971-
221-7813.

Alex Fidis, Assistant Regional Counsel, EPA Region 10

From: Leo Mc Milian <leormcmilian@gmail.com>
Sent: Monday, December 28, 2020 4:51 PM

To: Fidis, Alexander <Fidis.Alexander@epa.gov>
Subject: Re: Status of information for EPA

12/23/20

Department of Ecology
RE: Violation List

Astro Auto Wrecking
Leo McMilian

My Company has been working on fixing the Violations that were stated
in our report . We have tried to hire help with correcting this matter but
due to COVID and all the Health issues going on right now it has been


mailto:Fidis.Alexander@epa.gov
mailto:leormcmilian@gmail.com
mailto:astro37307@outlook.com
mailto:andrews.raymond@epa.gov
https://www.epa.gov/enforcement/supplemental-guidance-1995-interim-clean-water-act-settlement-penalty-policy-violations
https://www.epa.gov/enforcement/supplemental-guidance-1995-interim-clean-water-act-settlement-penalty-policy-violations

Violations List

Failure to Use Secondary Containment
Part S3.B.4.b.i.3.d of the ISGP states, “Immediately clean up spills and leaks (e.g., using absorbents,
vacuuming) to prevent the discharge of pollutants.”

Part S3.B.4.b.i.4.a of the ISGP states, “Store all chemical liquids, fluids, and petroleum products, on an
impervious surface that is surrounded with a containment berm or dike that is capable of containing 10%
of the total enclosed tank volume or 110% of the volume contained in the largest tank, whichever is
greater.”

Part S3.B.4.b.i.4.c of the ISGP states, “Locate spill kits within 25 feet of all stationary fueling stations,
fuel transfer stations, mobile fueling units, and used oil storage/transfer stations.”

Part S3.B.4.h.i.4.h of the ISGP states, in part, “Use drip pans and absorbents under or around leaky
vehicles and equipment or store indoors where feasible.”

At the time of the inspection, the inspector observed 11 totes stored without secondary containment. One
tote contained an unknown substance leaking its contents onto the ground. The inspector also observed a
1,000-gallon diesel fuel tank with staining down the side and on the ground below the hose connection.
The inspector noted that there were no spill kits within 25-feet of the fuel tank.

o Failure to immediately clean up the spills under the leaking tote and fuel tank hose connection
counts as one violations of Part S3.B.4.b.i.3.d of the ISGP.

o Failure to provide secondary containment for 11-totes count as 11-violations of Part S3.B.4.b.i.4.a
of the ISGP.

e Failure to locate spill kits within 25-feet of a fueling station is counted as one violation of Part
S3.B.4.h.i.4.c of the ISGP.

e Failure to use drip pans under the fuel tank hose is counted as one violation of Part S3.B.4.b.i.4.h
of the ISGP.

Failure to Implement Best Management Practices

Part S3.B.4.b.i.3.c of the ISGP states, “Inspect all equipment and vehicles during monthly site inspections
for leaking fluids such as oil, antifreeze, etc. Take leaking equipment and

vehicles out of service or prevent leaks from spilling on the ground until repaired.”

Part S3.B.4.b.i.4 of the ISGP states, in part, “Spill Prevention and Emergency Cleanup Plan (SPECP):
The SWPPP shall include a SPECP that includes BMPs to prevent spills that can

contaminate stormwater. The SPECP shall specify BMPs for material handling procedures, storage
requirements, cleanup equipment and procedures, and spill logs, as appropriate. The Permittee shall:

f) Use drip pans or equivalent containment measures during all petroleum transfer operations.
h) Use drip pans and absorbents under or around leaky vehicles and equipment or store indoors
where feasible...”

At the time of the inspection, the inspector observed staining from vehicle fluids at multiple locations
around the site. The staining demonstrates that spill prevention BMPs had not been implemented or
followed.

o Failure to implement BMPs constitutes one violation of Parts S3.B.4.b.i.3.c and S3.B.4.b.i.4 of
the ISGP.










Failure to Keep All Dumpsters Closed
Part S3.B.4.b.i.2.d of the ISGP states, “Keep all dumpsters under cover or fit with a lid that must remain
closed when not in use.”

At the time of the inspection, the inspector observed a large ’Schnitzer” dumpster that was not covered
and was not equipped with a lid.

o Failure to keep the Schnitzer dumpster covered when not in use is one violation of Part
S3.B.4.b.i.2.d of the ISGP.

Failure to Maintain Records On-Site
Part S9.C.1 of the ISGP states, in part, “The Permittee shall retain the following documents onsite for a
minimum of five years:

d. Inspection reports including documentation specified in Condition S7.
e. Any other documentation of compliance with permit requirements.
j. Copies of all reports required by this permit.”

Part S9.C.3 of the ISGP states, in part, “The Permittee shall make all plans, documents and records
required by this permit immediately available to Ecology or the local jurisdiction upon request...”

At the time of the inspection, the inspector requested copies of DMRs, Annual Reports, and other
documentation. Mr. Leo McMilian, the Facility Owner, told the inspector that the more recent
documents, from 2015 to the time of inspection, were maintained at his attorney’s office.

o Failure to maintain the Facility documents on-site constitutes one violation of Part S9.C.1 of the
ISGP.

Failure to Maintain a Complete Stormwater Pollution Prevention Plan (SWPPP)

Part S3.B.3 of the ISGP states, “The SWPPP shall identify specific individuals by name or by title within
the organization (pollution prevention team) whose responsibilities include: SWPPP development,
implementation, maintenance, and modification.”

Following the inspection, the inspector was provided and reviewed ISGP compliance records, including
the Facility’s SWPPP. The SWPPP was dated May 2015, with a certification date of June 2015. The
SWPPP stated that there were no on-site stormwater conveyances, yet the inspector observed a catch
basin that routed water to an oil-water separator. Further, the SWPPP stated that there were no point
source flows from the property, yet Mr. McMilian stated that the Facility had a stormwater discharge
when the water level in a trench on the southwest corner of the yard overtopped the berm wall. On page
five of the SWPPP, the section on the Pollution Prevention Team was blank.

o Failure to maintain a complete SWPPP constitutes one violation of Part S3.B.3 of the ISGP.

Failure to Maintain a Complete Site Map
Part S3.B of the ISGP states, in part, “The SWPPP shall contain a site map...”

Part S3.B.1.c of the ISGP states the site map shall identify, “The stormwater drainage and discharge
structures and identify, by name, any other party other than the Permittee that owns any stormwater
drainage or discharge structures.”

Following the inspection, the inspector was provided and reviewed ISGP compliance records, including
the SWPPP site map. The inspector found the catch basin that routed stormwater to the oil-water
separator was not included on the map.
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e Failure to maintain a site map that includes “stormwater discharge and drainage structures”
constitutes one violation of Part S3.B.1.c of the ISGP.

Failure to Conduct/Document Annual SWPPP Training

Part S3.B.4.b.i.5 of the ISGP states, in part, “The SWPPP shall include BMPs to provide SWPPP training
for employees who have duties in areas of industrial activities subject to this permit. At a minimum, the
plan shall include:

c) The frequency/schedule of training. The Permittee shall train
employees annually, at a minimum.
d) A log of the dates on which specific employees received training.”

Following the inspection, the inspector was provided with and reviewed ISGP compliance records,
including the Facility’s SWPPP. The SWPPP did include a Best Management Practices (BMPSs) to
provide employee SWPPP training; however, no logs or other documentation could be produced showing
that the training had been conducted.

o Failure to maintain logs of Annual SWPPP training for 2018 counts as one violation of Part
S3.B.4.b.i.5 of the ISGP.

Failure to Accurately and Completely Fill Out Monthly Inspection Reports
Part S7.A.1 of the ISGP states, “The Permittee shall conduct and document visual inspections of the site
each month.”

Part S7.B.1 of the ISGP states each inspection shall include “Observations made at stormwater sampling
locations and areas where stormwater associated with industrial activity is discharged off-site; or
discharged to waters of the state, or to a storm sewer system that drains to waters of the state.”

Part S7.C.1 of the ISGP states, in part, “The Permittee shall record the results of each inspection in an
inspection report or checklist and keep the records on-site, as part of the SWPPP, for Ecology review. The
Permittee shall ensure each inspection report documents the observations, verifications and assessments
required in S7.B and includes:

a. Time and date of the inspection.

c. Statements that, in the judgment of 1) the person conducting the site inspection, and 2) the
person described in Condition G2., the site is either in compliance or out of compliance with the
terms and conditions of the SWPPP and this permit.”

Part G2.A of the ISGP states, in part, “All permit applications shall be signed:

1. In the case of corporations, by a responsible corporate officer.
2. In the case of a partnership, by a general partner of a partnership.
3. In the case of sole proprietorship, by the proprietor.”

Following the inspection, the inspector was provided with and reviewed ISGP compliance records,
including monthly inspection reports from January 2018 through May 2019. The inspector noted that the
inspection reports appeared to be filled out identically in their observations over the entire reviewed
period and were incomplete and inconsistent. The inspector observed:

o None of the checkboxes indicating the inspection reports had been certified were marked.
o The time of the inspection was left blank for the following dates:
» January — December 2018
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> January — April 2019

o The Facility inspector consistently checked the “No” box stating no discharges were
observed while also checking the “Yes” box stating the observed discharge was free of
visible pollutants in the “Observation of Stormwater Discharge” section of the reports.
This is contradictory information.

o The Facility inspector consistently checked the “Yes” box indicating equipment fueling
and maintenance BMPs, including secondary containment, were in use. However, during
the inspection, the EPA inspector noted several instances where secondary containment
was not in use.

o The Facility inspector consistently checked the “No” box indicating that no vehicles or
equipment were leaking fluid. However, during the inspection, the EPA inspector
observed several indications that vehicles or equipment had been leaking.

o Failure to accurately and/or completely fill out inspection report documentation constitutes
16 violations of Parts S7.B.1 and S7.C.1 of the ISGP

Failure to Conduct Quarterly Discharge Sampling
Part S4.B.1.a of the ISGP states, “The Permittee shall sample the discharge from each designated location
at least once per quarter:

1st Quarter = January, February, and March

2nd Quarter = April, May, and June

3rd Quarter = July, August, and September

4th Quarter = October, November, and December”

Following the inspection, the inspector was provided with and reviewed ISGP compliance records,
including Discharge Monitoring Reports (DMRs) from January 2018 through May 2019. The inspector’s
review concluded that the Facility did not report discharge sampling on any of the DMRs.

e Failure to conduct quarterly sampling between 1Q 2018 and 1Q 2019 constitutes five violations
of Part S4.B.1.a of the ISGP.

DMRs Incomplete/Not Submitted
Part S9.A.1 of the ISGP states, in part, “The Permittee shall submit sampling data obtained during each
reporting period on a Discharge Monitoring Report (DMR)...”

Part S9.A.4 of the ISGP states, in part, “The Permittee shall submit a DMR each reporting period,
whether or not the facility has discharged stormwater from the site.”

Part S9.A.4.a of the ISGP states, “If no stormwater sample was obtained from the site during a given
reporting period, the Permittee shall submit the DMR form indicating “no sample obtained”, or “no
discharge during the quarter”, as applicable.”

Following the inspection, the inspector was provided with and reviewed ISGP compliance records,
including DMRs from January 2018 to May 2019. Upon review of the DMRSs received, the inspector
found the DMRs were incomplete because they did not indicate why discharge samples were not
collected and did not include the required sampling data. The incomplete DMRs included all five
quarters from 1Q2018 through 1Q2019.

o Failure to submit five complete DMRs constitutes five violations of Part S9.A.4.a of the ISGP.






extremely hard due to a lot of people not working and some companies
closing until further notice as well as | have had to lay off 90% of my
staff. However we have completed 95% of what is noted in your
Violation List. We are asking for an extension at least until February or
March. Hopefully, then more companies will be up and running at full
capacity and my staff will be able to return as well to help with this
process. If you have any questions feel free to give me a call at
253.838.2800 or my Assistant Christina at 206.775.1241. Thank you for
your time

Thank You
Leo McMiilian

On Wed, Dec 9, 2020 at 7:12 AM Fidis, Alexander <Fidis.Alexander@epa.gov> wrote:

Mr. McMilian —

During our conference call on October 29t you agreed to provide EPA by November 13t
additional information related to the alleged violations observed during our inspection of the
Astro Auto Wrecking facility. Despite a follow up request we haven’t received any information and
at this point are proceeding under the assumption that you no longer plan to provide us with any

information for our consideration.

EPA is proposing a penalty of $47,500 to settle this case. The penalty would resolve the violations

EPA documented during its inspection and discussed on our October 29t call. For your
convenience, I'm attaching the summary list of violations that we initially provided as an

attachment to the September 21% Opportunity to Confer email. EPA’s proposed penalty is based
on these violations and application of the Industrial Stormwater Penalty Pollcy which is available

settlement- penalty—pohcy violations

If we are able to quickly settle the case with a consent agreement the Penalty Policy allows for an
additional penalty reduction of 10%. If we are unable to settle the case EPA would proceed with
filing an administrative complaint to enforce the violations and assess a penalty.

Please provide a response to this email by December 18t If you would like to schedule a time to
discuss the enforcement case please contact me by email or at (206) 553-4710.


mailto:Fidis.Alexander@epa.gov
https://www.epa.gov/enforcement/supplemental-guidance-1995-interim-clean-water-act-settlement-penalty-policy-violations
https://www.epa.gov/enforcement/supplemental-guidance-1995-interim-clean-water-act-settlement-penalty-policy-violations

Alex Fidis
Assistant Regional Counsel
EPA Region 10

From: Fidis, Alexander

Sent: Monday, November 23, 2020 1:00 PM

To: Leo McMilian <astroautowrecking01@gmail.com>; leormcmilian@gmail.com
Cc: Andrews, Raymond <andrews.raymond@epa.gov>

Subject: Status of information for EPA

Mr. McMilian —

We were expecting to receive information from you on November 13th concerning the allegations

described in EPA’s opportunity to confer email dated September 21, 2020. Can you provide an
update on your progress and a date when you expect to submit any information. If you no longer
plan to submit anything | would recommend we schedule a time to discuss the next steps in this
enforcement case.

Alex Fidis

Assistant Regional Counsel
EPA Region 10

(206) 553-4710


mailto:astroautowrecking01@gmail.com
mailto:leormcmilian@gmail.com
mailto:andrews.raymond@epa.gov

EXHIBIT 7



From: Fidis, Alexander

To: astro37307@outlook.com; Leo Mc Milian; Leo McMilian
Cc: Andrews, Raymond

Subject: Notice of intent to file administrative complaint

Date: Tuesday, February 16, 2021 3:45:00 PM
Attachments: AAW ViolationsList.2020.09.11.pdf

Importance: High

Mr. McMilian —

This email provides notice that EPA intends to proceed with filing an administrative complaint
against Astro Auto Wrecking, LLC for violations of its industrial stormwater permit. The violations
were summarized in EPA’s September 14, 2020 email providing Astro Auto Wrecking an opportunity
to confer and potentially settle the allegations prior to EPA filing a complaint. An opportunity to

confer meeting was scheduled and held by phone on October 29th, During this meeting, EPA
described the alleged violations at length and offered Astro Auto Wrecking the opportunity to

respond to the violations and provide additional information by November 13" On November 23",
EPA sent a reminder and request for a status update on the submission of information related to the
violations. After receiving no response, EPA notified Astro Auto Wrecking on December 9, 2020 that
it was proceeding under the assumption the company no longer intended to provide information
and proposed to settle the matter for a penalty of $47,500. On December 23, 2020, EPA received a
response discussing the company’s efforts to come into compliance. The response did not address
EPA’s proposed settlement offer. On January 7, 2021, EPA again requested that the company
respond to the settlement offer by January 15, 2021. This email provides one last opportunity for
you to respond to the settlement offer by no later than Friday February 26, 2021. If no response is
received EPA intends to proceed with filing an administrative complaint seeking the assessment of a
penalty for the violations summarized in the attached document and discussed during our October
phone call. If you have any questions or wish to discuss this matter please contact me at
fidis.alexander@epa.gov or by phone at (206) 553-4710.

Alex Fidis
Assistant Regional Counsel
EPA Region 10


mailto:Fidis.Alexander@epa.gov
mailto:astro37307@outlook.com
mailto:leormcmilian@gmail.com
mailto:astroautowrecking01@gmail.com
mailto:andrews.raymond@epa.gov
mailto:fidis.alexander@epa.gov

Violations List

Failure to Use Secondary Containment
Part S3.B.4.b.i.3.d of the ISGP states, “Immediately clean up spills and leaks (e.g., using absorbents,
vacuuming) to prevent the discharge of pollutants.”

Part S3.B.4.b.i.4.a of the ISGP states, “Store all chemical liquids, fluids, and petroleum products, on an
impervious surface that is surrounded with a containment berm or dike that is capable of containing 10%
of the total enclosed tank volume or 110% of the volume contained in the largest tank, whichever is
greater.”

Part S3.B.4.b.i.4.c of the ISGP states, “Locate spill kits within 25 feet of all stationary fueling stations,
fuel transfer stations, mobile fueling units, and used oil storage/transfer stations.”

Part S3.B.4.h.i.4.h of the ISGP states, in part, “Use drip pans and absorbents under or around leaky
vehicles and equipment or store indoors where feasible.”

At the time of the inspection, the inspector observed 11 totes stored without secondary containment. One
tote contained an unknown substance leaking its contents onto the ground. The inspector also observed a
1,000-gallon diesel fuel tank with staining down the side and on the ground below the hose connection.
The inspector noted that there were no spill kits within 25-feet of the fuel tank.

o Failure to immediately clean up the spills under the leaking tote and fuel tank hose connection
counts as one violations of Part S3.B.4.b.i.3.d of the ISGP.

o Failure to provide secondary containment for 11-totes count as 11-violations of Part S3.B.4.b.i.4.a
of the ISGP.

e Failure to locate spill kits within 25-feet of a fueling station is counted as one violation of Part
S3.B.4.h.i.4.c of the ISGP.

e Failure to use drip pans under the fuel tank hose is counted as one violation of Part S3.B.4.b.i.4.h
of the ISGP.

Failure to Implement Best Management Practices

Part S3.B.4.b.i.3.c of the ISGP states, “Inspect all equipment and vehicles during monthly site inspections
for leaking fluids such as oil, antifreeze, etc. Take leaking equipment and

vehicles out of service or prevent leaks from spilling on the ground until repaired.”

Part S3.B.4.b.i.4 of the ISGP states, in part, “Spill Prevention and Emergency Cleanup Plan (SPECP):
The SWPPP shall include a SPECP that includes BMPs to prevent spills that can

contaminate stormwater. The SPECP shall specify BMPs for material handling procedures, storage
requirements, cleanup equipment and procedures, and spill logs, as appropriate. The Permittee shall:

f) Use drip pans or equivalent containment measures during all petroleum transfer operations.
h) Use drip pans and absorbents under or around leaky vehicles and equipment or store indoors
where feasible...”

At the time of the inspection, the inspector observed staining from vehicle fluids at multiple locations
around the site. The staining demonstrates that spill prevention BMPs had not been implemented or
followed.

o Failure to implement BMPs constitutes one violation of Parts S3.B.4.b.i.3.c and S3.B.4.b.i.4 of
the ISGP.










Failure to Keep All Dumpsters Closed
Part S3.B.4.b.i.2.d of the ISGP states, “Keep all dumpsters under cover or fit with a lid that must remain
closed when not in use.”

At the time of the inspection, the inspector observed a large ’Schnitzer” dumpster that was not covered
and was not equipped with a lid.

o Failure to keep the Schnitzer dumpster covered when not in use is one violation of Part
S3.B.4.b.i.2.d of the ISGP.

Failure to Maintain Records On-Site
Part S9.C.1 of the ISGP states, in part, “The Permittee shall retain the following documents onsite for a
minimum of five years:

d. Inspection reports including documentation specified in Condition S7.
e. Any other documentation of compliance with permit requirements.
j. Copies of all reports required by this permit.”

Part S9.C.3 of the ISGP states, in part, “The Permittee shall make all plans, documents and records
required by this permit immediately available to Ecology or the local jurisdiction upon request...”

At the time of the inspection, the inspector requested copies of DMRs, Annual Reports, and other
documentation. Mr. Leo McMilian, the Facility Owner, told the inspector that the more recent
documents, from 2015 to the time of inspection, were maintained at his attorney’s office.

o Failure to maintain the Facility documents on-site constitutes one violation of Part S9.C.1 of the
ISGP.

Failure to Maintain a Complete Stormwater Pollution Prevention Plan (SWPPP)

Part S3.B.3 of the ISGP states, “The SWPPP shall identify specific individuals by name or by title within
the organization (pollution prevention team) whose responsibilities include: SWPPP development,
implementation, maintenance, and modification.”

Following the inspection, the inspector was provided and reviewed ISGP compliance records, including
the Facility’s SWPPP. The SWPPP was dated May 2015, with a certification date of June 2015. The
SWPPP stated that there were no on-site stormwater conveyances, yet the inspector observed a catch
basin that routed water to an oil-water separator. Further, the SWPPP stated that there were no point
source flows from the property, yet Mr. McMilian stated that the Facility had a stormwater discharge
when the water level in a trench on the southwest corner of the yard overtopped the berm wall. On page
five of the SWPPP, the section on the Pollution Prevention Team was blank.

o Failure to maintain a complete SWPPP constitutes one violation of Part S3.B.3 of the ISGP.

Failure to Maintain a Complete Site Map
Part S3.B of the ISGP states, in part, “The SWPPP shall contain a site map...”

Part S3.B.1.c of the ISGP states the site map shall identify, “The stormwater drainage and discharge
structures and identify, by name, any other party other than the Permittee that owns any stormwater
drainage or discharge structures.”

Following the inspection, the inspector was provided and reviewed ISGP compliance records, including
the SWPPP site map. The inspector found the catch basin that routed stormwater to the oil-water
separator was not included on the map.
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e Failure to maintain a site map that includes “stormwater discharge and drainage structures”
constitutes one violation of Part S3.B.1.c of the ISGP.

Failure to Conduct/Document Annual SWPPP Training

Part S3.B.4.b.i.5 of the ISGP states, in part, “The SWPPP shall include BMPs to provide SWPPP training
for employees who have duties in areas of industrial activities subject to this permit. At a minimum, the
plan shall include:

c) The frequency/schedule of training. The Permittee shall train
employees annually, at a minimum.
d) A log of the dates on which specific employees received training.”

Following the inspection, the inspector was provided with and reviewed ISGP compliance records,
including the Facility’s SWPPP. The SWPPP did include a Best Management Practices (BMPSs) to
provide employee SWPPP training; however, no logs or other documentation could be produced showing
that the training had been conducted.

o Failure to maintain logs of Annual SWPPP training for 2018 counts as one violation of Part
S3.B.4.b.i.5 of the ISGP.

Failure to Accurately and Completely Fill Out Monthly Inspection Reports
Part S7.A.1 of the ISGP states, “The Permittee shall conduct and document visual inspections of the site
each month.”

Part S7.B.1 of the ISGP states each inspection shall include “Observations made at stormwater sampling
locations and areas where stormwater associated with industrial activity is discharged off-site; or
discharged to waters of the state, or to a storm sewer system that drains to waters of the state.”

Part S7.C.1 of the ISGP states, in part, “The Permittee shall record the results of each inspection in an
inspection report or checklist and keep the records on-site, as part of the SWPPP, for Ecology review. The
Permittee shall ensure each inspection report documents the observations, verifications and assessments
required in S7.B and includes:

a. Time and date of the inspection.

c. Statements that, in the judgment of 1) the person conducting the site inspection, and 2) the
person described in Condition G2., the site is either in compliance or out of compliance with the
terms and conditions of the SWPPP and this permit.”

Part G2.A of the ISGP states, in part, “All permit applications shall be signed:

1. In the case of corporations, by a responsible corporate officer.
2. In the case of a partnership, by a general partner of a partnership.
3. In the case of sole proprietorship, by the proprietor.”

Following the inspection, the inspector was provided with and reviewed ISGP compliance records,
including monthly inspection reports from January 2018 through May 2019. The inspector noted that the
inspection reports appeared to be filled out identically in their observations over the entire reviewed
period and were incomplete and inconsistent. The inspector observed:

o None of the checkboxes indicating the inspection reports had been certified were marked.
o The time of the inspection was left blank for the following dates:
» January — December 2018





10.

> January — April 2019

o The Facility inspector consistently checked the “No” box stating no discharges were
observed while also checking the “Yes” box stating the observed discharge was free of
visible pollutants in the “Observation of Stormwater Discharge” section of the reports.
This is contradictory information.

o The Facility inspector consistently checked the “Yes” box indicating equipment fueling
and maintenance BMPs, including secondary containment, were in use. However, during
the inspection, the EPA inspector noted several instances where secondary containment
was not in use.

o The Facility inspector consistently checked the “No” box indicating that no vehicles or
equipment were leaking fluid. However, during the inspection, the EPA inspector
observed several indications that vehicles or equipment had been leaking.

o Failure to accurately and/or completely fill out inspection report documentation constitutes
16 violations of Parts S7.B.1 and S7.C.1 of the ISGP

Failure to Conduct Quarterly Discharge Sampling
Part S4.B.1.a of the ISGP states, “The Permittee shall sample the discharge from each designated location
at least once per quarter:

1st Quarter = January, February, and March

2nd Quarter = April, May, and June

3rd Quarter = July, August, and September

4th Quarter = October, November, and December”

Following the inspection, the inspector was provided with and reviewed ISGP compliance records,
including Discharge Monitoring Reports (DMRs) from January 2018 through May 2019. The inspector’s
review concluded that the Facility did not report discharge sampling on any of the DMRs.

e Failure to conduct quarterly sampling between 1Q 2018 and 1Q 2019 constitutes five violations
of Part S4.B.1.a of the ISGP.

DMRs Incomplete/Not Submitted
Part S9.A.1 of the ISGP states, in part, “The Permittee shall submit sampling data obtained during each
reporting period on a Discharge Monitoring Report (DMR)...”

Part S9.A.4 of the ISGP states, in part, “The Permittee shall submit a DMR each reporting period,
whether or not the facility has discharged stormwater from the site.”

Part S9.A.4.a of the ISGP states, “If no stormwater sample was obtained from the site during a given
reporting period, the Permittee shall submit the DMR form indicating “no sample obtained”, or “no
discharge during the quarter”, as applicable.”

Following the inspection, the inspector was provided with and reviewed ISGP compliance records,
including DMRs from January 2018 to May 2019. Upon review of the DMRSs received, the inspector
found the DMRs were incomplete because they did not indicate why discharge samples were not
collected and did not include the required sampling data. The incomplete DMRs included all five
quarters from 1Q2018 through 1Q2019.

o Failure to submit five complete DMRs constitutes five violations of Part S9.A.4.a of the ISGP.
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From: leo mcmilian

To: Fidis, Alexander

Subject: Violations response request

Date: Thursday, February 25, 2021 3:27:46 PM
2/18/2021

Department of Ecology
Re: Violations List
Astro Auto Wrecking
Leo Mc Milian

Violation 1. Failure to Use Secondary Containment

My Company has corrected the Violation and we DO have Secondary
Containment on site. Pictures will follow.

Violation 2. Failure to Implement Best Management Practices

My Company has corrected the Violation and My Staff, and | are
following ALL BMPs. All vehicles are inspected and maintained on a monthly
basis. | have provided containment equipment for all transfer operations as
well as absorbents for any vehicle that may leak. All vehicles are drained in a
covered area on a cement floor before they are allowed to be stored in the
yard, we also follow the guidelines of our SWPPP. Pictures will follow.

Violation 3. Failure to Keep All Dumpsters Closed

My Company has corrected the Violation and | have supplied lids and
tarps for all dumpsters when not in use. Pictures will follow.

Violation 4. Failure to Maintain Records On-Site

| provided my Lawyer with a copy of my companies EPA records as well
as my company having the originals on-site. All records have never left the
premises located at 37307 Enchanted Pkwy S Federal Way WA 98003 and we
are happy to provide you with a copy of our SWPPP. We have a SWPPP on site


mailto:leormcmilian@gmail.com
mailto:Fidis.Alexander@epa.gov

and have had a SWPPP on site since 2011 we will send you a copy of the book |
say book because it is over 100 pages in our SWPPP binder.

Violation 5. Failure to Maintain a Complete Stormwater Pollution Prevention
Plan (SWPP

My company has always provided a site map in our SWPPP as well as a
blown-up site map n site we can send you a picture of our site map.

Violation 6. Failure to Maintain a Complete Site Map

My Company has always provided a Site Map in our SWPPP.
Documentation can be provided per your request.

Violation 7. Failure to conduct/Document Annual SWPPP Training

| have provided My staff with SWPPP Training and have continued to
keep record as to date, time, who performed the training and who attended.

Violation 8. Failure to Accurately and Completely Fill Out Monthly Inspections
Reports

All records are current, accurate and filled out properly per EPA
requirements. Documentations can be provided per your request.

Violation 9. Failure to Conduct Quarterly Discharge Sampling

There is no discharge found when conducting inspection in order to
require a monthly discharge sampling report however we have a water
sampling kit on site ready to go if we find discharge.

Violation 10. DMRs Incomplete/Not Submitted



My company has been reporting the DMRs and they are true, accurate,
up to date and the information is on-site along with all other records.
Documentation can be provided per your request.

| received the email stating that you would like to fine me $47,000 however |
have spent thousands of dollars to keep this property in compliance and to
keep from polluting the water. The car crusher is on a cement slab and we have
installed a water oil separator to separate the water and oil and it is located
behind the main building processing area. a roof under a cement slab we have
implanted a drainage plan to keep any water from running of property and
trying to maintain all water on site. There are some things that we still need to
do, and | fell the money you are requesting in fines | can pout towards
materials for my staff and | to provide best management practices.

Thank you

Christina Fleming

Astro Auto Wrecking
253-838-2800 Phone
253-874-3022 Fax

Sent from Mail for Windows 10
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From: Fidis, Alexander

To: R10 RHC

Cc: Leo Mc Milian; Leo McMilian

Subject: In the Matter of: Astro Auto Wrecking, LLC, U.S. EPA Docket No. CWA-10-2021-0097; Administrative Complaint
Date: Wednesday, April 28, 2021 3:55:00 PM

Attachments: Signed AAW Complaint 4 19 21.pdf

STANDING ORDER Reaion 10 Electronic Service (002).pdf
STANDING ORDER Region 10 Part 22 EFS.pdf
Complaint Certificate of Service 4 28 21 signed.pdf

Submitting Party Contact Information:

Alexander Fidis

Assistant Regional Counsel

U.S. EPA Region 10

1200 6™ Avenue, Suite 155, ORC-11-C07
Seattle, Washington 98101

(206) 553-4710
Fidis.alexander@epa.gov
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BEFORE THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of: DOCKET NO. CWA-10-2021-0097
Astro Auto Wrecking, LLC
Federal Way, Washington COMPLAINT

Respondent.

I. STATUTORY AUTHORITY

1.1.  This administrative complaint (Complaint) is issued under the authority vested in
the Administrator of the U.S. Environmental Protection Agency (EPA or Complainant) by
Section 309(g) of the Federal Water Pollution Control Act (CWA), 33 U.S.C. § 1319(g)(2). The
Administrator has delegated this authority to the Regional Administrator of EPA, Region 10,
who in turn has redelegated this authority to the Director of the Enforcement and Compliance
Assurance Division in Region 10.

1.2.  Pursuant to CWA Section 309(g)(2)(B), 33 U.S.C. § 1319(g)(2)(B), and in
accordance with the “Consolidated Rules of Practice Governing the Administrative Assessment
of Civil Penalties,” 40 C.F.R. Part 22, EPA hereby proposes the assessment of a civil penalty
against Astro Auto Wrecking, LLC (Respondent) for violations of the CWA.

1.3.  In accordance with Section 309(g)(1) of the CWA, 33 U.S.C. § 1319(g)(1), and
40 C.F.R. § 22.38(b), EPA has provided the Washington State Department of Ecology (Ecology)

with an opportunity to consult with EPA on this matter.
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II. STATUTORY AND REGULATORY BACKGROUND

2.1.  The objective of the CWA is “to restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a).

2.2.  Section 301(a) of the CWA, 33 U.S.C. § 1311(a), prohibits “the discharge of any
pollutant by any person” except, inter alia, as authorized by a National Pollutant Discharge
Elimination System (NPDES) permit issued pursuant to CWA Section 402, 33 U.S.C. § 1342.

2.3.  Section 502(12) of the CWA defines “discharge of a pollutant” to include “any
addition of any pollutant to navigable waters from any point source.” 33 U.S.C. § 1362(12)

2.4.  Section 502(6) of the CWA defines “pollutant” to include, inter alia, solid waste,
sewage, garbage, sewage sludge, chemical wastes, biological materials, heat, sand, and industrial
waste discharged into water. 33 U.S.C. § 1362(6).

2.5.  Section 502(14) of the CWA defines “point source” to include, inter alia, any
discernible, confined and discrete conveyance, including but not limited to any pipe, ditch,
channel or conduit from which pollutants are or may be discharged. 33 U.S.C. § 1362(14).

2.6.  Section 502(5) of the CWA defines “person” to include, inter alia, an individual,
corporation, partnership or association. 33 U.S.C. § 1362(5).

2.7.  Section 502(7) of the CWA defines “navigable waters” as the “waters of the
United States including the territorial seas.” 33 U.S.C. § 1362(7). At the time of the allegations
set forth in Complaint, “waters of the United States” was defined to include, inter alia: all waters
which are currently used, were used in the past, or may be susceptible to use in interstate or
foreign commerce, including all waters which are subject to the ebb and flow of the tide; all
interstate waters, including interstate wetlands; and all tributaries to such waters. 40 C.F.R. §

122.2 (2015). As of the date of this Complaint, “waters of the United States” are defined to
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include tributaries which are defined to mean, inter alia, naturally occurring surface water
channels that are perennial or intermittent in a typical year. 40 C.F.R. §§ 122.2, 120.2(1)(i1) &
(3)(xii).

2.8. Section 402(p) of the CWA requires an NPDES permit for stormwater discharge
“associated with industrial activity,” and authorized EPA to issue regulations to designate
stormwater discharges associated with industrial activity and to establish a comprehensive
program to regulate sources of stormwater associated with industrial activity. 33 U.S.C. §
1342(p).

2.9.  EPA promulgated regulations defining the phrase “stormwater associated with
industrial activity” to mean “the discharge from any conveyance that is used for collecting and
conveying storm water and that is directly related to manufacturing, processing or raw material
storage areas at an industrial plant.” 40 C.F.R. § 122.26(b)(14). Facilities involved in the
recycling of materials, such as metal scrap yards, battery reclaimers, salvage yards, and
automobile junkyards, including but not limited to facilities classified under Standard Industrial
Classification (SIC) codes 5015 and 5093 (metal scrap and recycling yards, batter reclaimers,
salvage yards, and automobile junkyards), are defined to be engaging in industrial activity.

40 C.F.R. § 122.26(b)(14)(vi).

2.10. EPA authorized the state of Washington to administer the NPDES program

pursuant to Section 402(b) of the CWA. 33 U.S.C. § 1342(b). As an authorized state, the state of

Washington, through its Department of Ecology, issued, pursuant to section 402 of the CWA, the
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Industrial Stormwater General Permit (ISGP) on December 3, 2014, which became effective
January 2, 2015, and expired on December 31, 2019.

2.11.  Coverage under the Washington State ISGP is available for facilities that are
engaged in certain industrial activities identified in Table 1 of the ISGP. Facilities eligible for
ISGP coverage include those conducting industrial activities under SIC codes 5015 and 5093
(Recycling facilities involved in the recycling of materials, including but not limited to, metal
scrap yards, battery reclaimers, salvage yards, auto recyclers, and automobile junkyards).

2.12.  ISGP coverage extends to discharges of stormwater and conditionally approved
non-stormwater discharges to waters of the state of Washington, which includes waters of the
United States within the jurisdiction of the state of Washington. Once covered, permittees are
required by condition G.16 of the ISGP to comply with conditions and requirements set forth in
the permit.

2.13. Facilities that require NPDES permit coverage for stormwater dischargers
associated with industrial activities obtain coverage under the ISGP by submitting a complete
and accurate notice of intent to the Department of Ecology in accordance with the procedures set
forth in condition S2 of the ISGP.

2.14.  Section 309(g)(1) of the CWA, 33 U.S.C. § 1319(g)(1), authorizes the EPA to

assess administrative penalties against any person who violates Section 301 of the CWA,
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33 U.S.C. § 1311, or any condition or limitation in a permit issued under section 402 of the
CWA, 33 US.C. § 1342.

III. ALLEGATIONS

3.1.  Respondent is a limited liability company organized under the laws of
Washington State, and a “person” under CWA Section 502(5), 33 U.S.C. § 1362(5).

3.2.  Respondent operates a 5.15-acre auto wrecking, recycling, and storage facility
located at 37307 Enchanted Parkway South in Federal Way, Washington (Facility).
Respondent’s Facility comprises a shop with indoor repair areas and two covered but open-air
vehicle bays for processing and draining vehicle fluids, a mobile outdoor crusher, auto fluid
storage areas, and outdoor storage areas for scrap and vehicles.

3.3.  Respondent’s typical activities at the Facility include the processing, dismantling,
draining, storing and crushing of vehicles for sale, and the sale of car parts. Respondent’s
activities are covered under SIC codes 5015 and 5093 (Recycling facilities involved in the
recycling of materials, including but not limited to, metal scrap yards, battery reclaimers, salvage
yards, auto recyclers, and automobile junkyards).

3.4.  Stormwater runoff at the Facility flows from east to west. The Facility’s western
property line runs along the top of a ravine. A trench and berm system along the northwestern
and western edge conveys stormwater from areas associated with industrial activity to the
southwestern part of the Facility where it is discharged into the ravine. The trench and berm
system, along with other topographical features of the Facility are discernible, defined and
discrete conveyances and therefore “point sources” as defined at CWA section 502(14), 33
U.S.C. § 1362(14).

3.5. At the bottom of the ravine is the east fork of Hylebos Creek. Hylebos Creek is a

naturally occuring surface water which flows perennially approximately nine months of the year
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and is a tributary to the Hylebos Waterway. The Hylebos Waterway is an inlet of
Commencement Bay in Puget Sound which is a water used in interstate and foreign commerce
and susceptible to the ebb and flow of the tide. Hylebos Creek, Hylebos Waterway and
Commencement Bay are “navigable waters” under Section 502(7) of the CWA, 33 U.S.C. §
1362(7).

3.6.  Hylebos Creek is listed by Ecology as impaired, pursuant to section 303(d) of the
CWA, 33 U.S.C. § 1313(d), for copper, bacteria and dissolved oxygen. The Hylebos Waterway
and Commencement Bay are also listed as impaired for copper, bacteria and dissolved oxygen, in
addition to other pollutant parameters.

3.7. Respondent discharged stormwater associated with industrial activity from the
Facility into waters of the United States, within the meaning of Sections 402(p) and 502(7) of the
CWA, 33 U.S.C. §§ 1342(p) and 1362(7), and as defined at 40 C.F.R. § 122.26(a)(14).

3.8.  Atall times relevant to this action, Respondent was covered by ISGP number
WARO011869, effective January 2, 2015, to December 31, 2019. Respondent submitted an
application for coverage under the ISGP, dated December 30, 2014, indicating that stormwater
from the Facility would discharge directly or indirectly to a surface water. Respondent submitted
a request for renewal coverage under the ISGP, dated July 26, 2019, that identified Hylebos
Creek as the receiving water for stormwater from the Facility.

3.9. On May 20, 2019, Complainant’s inspector (Inspector) conducted an
unannounced inspection of Respondent’s Facility accompanied by a stormwater inspector and
compliance specialist from Ecology

3.10. The Inspector arrived at Respondent’s Facility at or around 9:20 am, presented his
credentials to an employee at the front desk, and informed the employee that the Inspector

intended to conduct an industrial stormwater inspection of the Facility. The employee requested

In the Matter of: Astro Auto Wrecking, LLC U.S. Environmental Protection Agency
Docket Number: CWA-10-2021-0097 1200 Sixth Avenue, Suite 155, 11-C07
Complaint Seattle, Washington 98101

Page 6 of 25





that the Inspector wait for Mr. Leo McMilian, who typically arrived around 10:00 am. The
employee identified Mr. McMilian as Respondent’s owner, and he is identified as Respondent’s
sole governor in Respondent’s filings with the Washington Secretary of State.

3.11. Ator around 10:00 am, the Inspector requested an update on when Mr. McMilian
would arrive and was provided with contact information for Respondent’s counsel at the time,
Mr. Justin Park. The Inspector phoned Mr. Park from Respondent’s parking lot and Mr. Park
stated that his client typically requires advanced appointments for regulatory inspections at
which point the Inspector notified Mr. Park that he intend to contact counsel for Complainant to
describe the Inspector’s discussions with Respondent’s employee and counsel.

3.12.  Ator around 10:40 am, Mr. McMilian arrived at the Facility. The Inspector
presented his credentials and requested access to the Facility to conduct an industrial stormwater
inspection. Mr. McMilian stated that the Inspector would need to schedule an appointment at a
later date to conduct the inspection.

3.13. After receiving a call from the Inspector, Complainant’s counsel phoned Mr. Park
to discuss access to the Facility to conduct the inspection. Following the phone conversation,
Complainant’s counsel emailed Mr. Park citations to the CWA and ISGP regarding the authority
of the Inspector to access the Facility to conduct the compliance inspection. Mr. Park responded
by offering to schedule an inspection within seven to fourteen days. Over the next three hours,
Complainant’s counsel and Mr. Park continued to correspond by email. At or around 1:40 pm, an
agreement was reached to provide the Inspector access to the Facility at 3:00 pm that day.

3.14. Once granted access to the Facility, the Inspector conducted a stormwater
compliance inspection from approximately 3:00 pm to 4:55 pm. Prior to the start of the
inspection, the Inspector informed Mr. McMilian of the purpose and expectations for the

inspection. Over the course of the inspection the Inspector observed and photographed the
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vehicle processing areas of the Facility including the two covered open-air vehicle processing
and draining areas, the location of the E-Z crusher and the exterior areas on the western portion
of the Facility.

3.15. At the two covered open-air vehicle processing and draining areas the Inspector
observed that the ground was heavily stained. The Inspector also observed three totes in the
vehicle fluid draining area that were stored without secondary containment. The Inspector was
informed by Respondent’s representative that the totes contained anti-freeze, motor oil, gear lube
and transmission oil. The inspector also observed that granular absorbent material had been
placed beneath vehicles that were being drained of fluids.

3.16. To the south of the main building and two covered open-air vehicle areas the
Inspector observed two totes containing transmission fluid that were stored uncovered and
without secondary containment. The Inspector also observed extensive dark staining extending
from the two covered open-air vehicle areas to the ground outside.

3.17. To the west of the two covered open-air vehicle areas the Inspector observed nine
totes outdoor and not under cover that were stored without secondary containment. Respondent’s
representative informed the Inspector that six of the totes were empty and the other three totes
contained motor oil, gasoline and an unknown petroleum chemical. The Inspector noted that the
area smelled strongly of petroleum and observed that the tote containing the unknown petroleum
chemical was leaking its contents to the ground.

3.18. In the area where the mobile crusher was located, the Inspector observed a catch
basin that was caked with mud and that lacked any filtration or other best management practices
to limit or prevent introduction of pollutants to the catch basin. Mr. McMilian informed the
inspector that the catch basin, along with an oil water seperator had been recently installed.

3.19. Along the northwestern and western edge of the Facility the Inspector observed a
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trench and a berm consisting of ecology blocks covered by geotextile and plastic material. The
trench and berm were separated from the western portion of the Facility by sediment fencing that
was not properly installed. Mr. McMilian informed the Inspector that the berm and trench had
been installed approximately six years earlier to help contain stormwater onsite. The Inspector
asked Mr. McMilian if stormwater discharged from the Facility, to which Mr. McMilian replied
that stormwater discharged from the southwestern portion of the Facility. The Inspector observed
that the berm and trench installed along the northwestern and western boundary of the Facility
did not extend to the southwestern boundary.

3.20. At the south end of the Facility, the Inspector observed a large uncovered
dumpster labeled “Schnitzer” containing scrap metal and located outdoors. Respondent’s
representative informed the Inspector that the dumpster was used to store sheet aluminum that
was sent to Schnitzer Steel approximately every three to four months.

3.21. At the time of the Facility inspection, the Inspector requested copies of
Respondent’s permit compliance documents. Mr. McMilian stated that all recent permit files
were located at his attorney’s office. In the week following the inspection, the Inspector
contacted Respondent to request copies of the permit compliance documents. On or around June
8, 2019, Complainant received two flash drives containing digital copies of Respondent’s permit
compliance files.

3.22. At the time of the Inspection, Mr. McMilian informed the Inspector that the
Respondent was under a court order to implement injunctive measures to ensure compliance with
the terms and conditions of Respondent’s ISGP. Mr. McMilian stated that the measures include
paving the area of the Facility adjacent to the crusher, installation of an oil-water separator,
installation of a stormwater drainage system and installation of a rain garden to allow for

infiltration of stormwater on-site.
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3.23.  On July 23, 2019, the Inspector completed an inspection report that documented
his observations during the inspection and conversations with Respondent’s representatives
including Mr. McMilian. The inspection report included photographs taken during the inspection
and information from the Inspector’s review of the permit compliance documents received from
Respondent on June 8, 2019, and other sources of publicly available information.

3.24. The documents reviewed by the Inspector included Respondent’s Stormwater
Pollution Prevention Plan dated May 2015 (SWPPP). The SWPPP states it was revised in
anticipation of withdrawing the notice of intent for ISGP coverage submitted by Respondent to
Ecology. The SWPPP explains that a trench and berm comprised of ecology blocks, soil and an
impervious liner was placed along the western edge of the Facility such that stormwater cannot
leave the Facility and therefore does not discharge to east for of Hylebos Creek.

3.25. Based on information and belief, Respondent has not withdrawn its notice of
intent for ISGP coverage nor has Ecology determined that Respondent is not subject to ISGP. On
July 24, 2019, Respondent submitted a renewal notice of intent for ISGP coverage identifying
Hylebos Creek as the location of stormwater discharge from the Facility.

3.26. Complainant reviewed publicly available information in the court docket for
Waste Action Project v. Astro Auto Wrecking, No. 2:15-cv-796-JCC (W.D. Wash.), a federal
civil action brought against the Respondent pursuant to Section 505 of the CWA, 33 U.S.C. §
1365. Following a trial held from February 27 to March 2, 2017, the Court issued its Findings of
Facts and Conclusions of Law that included, inter alia, a finding that, even after installation of
the berm and trench structure, it is more likely than not that stormwater discharged from the
southern portion of the Facility and that such discharges contained petroleum or petroleum
byproducts. /d. Dkt. 91, pp. 4-5.

3.27. Complainant reviewed publicly available information on Ecology’s Permit and
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Reporting Information System (PARIS) database, including correspondence from Ecology to
Respondent. This information included a report summarizing a water quality compliance
inspection, conducted by Ecology on February 5, 2015. The inspection report identified several
compliance issues at Respondent’s Facility including stormwater flow with visible oil, a lack of
commonly employed best management practices to address stormwater pollution and a crusher
leaking oil to the ground. Ecology’s inspection report further noted that Respondent was unable
to provide ISGP compliance documents.

3.28. Complainant’s review of the PARIS database included correspondence from
Ecology to Respondent documenting Respondent’s failure to submit quarterly discharge
monitoring reports in 2016 and 2017, and Ecology’s assessment of a penalty related to the failure
to submit required discharge monitoring reports.

3.29. The allegations set forth herein are based on the May 20, 2019 inspection, a
review of records provided by Respondent, including the Facility’s SWPPP dated May 2015, and
review of publicly available records.

3.30. As described below, from at least January 1, 2018 to May 20, 2019, Respondent
violated CWA Section 301, 33 U.S.C. § 1311, and/or the conditions and/or limitations of its
ISGP permit number WARO011869. Violations of CWA Section 301 and the ISGP are

enforceable under Section 309(g) of the CWA, 33 U.S.C. § 1319(g).

Violation 1 — Failure to Immediately Clean Up Spills
(Violation of Condition S3.B.4.b.i.3.d of the ISGP; Three Counts)

3.31. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.
3.32.  On May 20, 2019, the Inspector observed an area behind the main building used
for draining vehicles and storing engines. The Inspector observed heavy staining and a sheen on

the ground in the vehicle draining and engine storage area that extended to the southern part of

In the Matter of: Astro Auto Wrecking, LLC U.S. Environmental Protection Agency
Docket Number: CWA-10-2021-0097 1200 Sixth Avenue, Suite 155, 11-C07
Complaint Seattle, Washington 98101

Page 11 of 25





the main building. To the west of the vehicle draining area the Inspector observed a tote
containing an unknown petroleum substance leaking its contents to the ground. To the north of
the area with the leaking tote the Inspector observed a 1000-gallon diesel fuel tank with heavy
staining on the side of the tank and staining on the ground below the hose connection to the fuel
storage tank.

3.33.  Condition S3.B.4.b.i.3.d of the ISGP requires permittees to immediately clean up
spills and leaks to prevent the discharge of pollutants.

3.34. Respondent violated condition S3.B.4.b.i.3.d of the ISGP by failing to
immediately clean up spills in the vehicle draining and engine storage area and leaks from the

tote containing the unknown petroleum substance and 1000-gallong diesel fuel tank.

Violation 2 — Failure to Provide for Secondary Containment
(Violation of Condition S3.B.4.b.i.4.a; Eight Counts)

3.35. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.36. On May 20, 2019, the Inspector observed three totes in the vehicle draining area
containing anti-freeze, motor oil, gear lube and transmission oil that were stored without
secondary containment; three totes to the west of the vehicle draining containing gasoline, motor
oil and an unknown petroleum substance that were stored without secondary contained; and two
totes to the south of the main building and vehicle processing area containing transmission fluid
that were stored without secondary containment.

3.37. Condition S3.B.4.b.i.4.a of the ISGP requires permittees to store all chemical
liquids, fluids and petroleum products on an impervious surface that is surrounded with a
containment berm or dike that is capable of containing 10% of the total enclosed container
volume or 110% of the volume contained in the largest tank, whichever is greater.

3.38. Respondent violated condition S3.B.4.b.i.4.a of the ISGP by failing to provide
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secondary containment for eight totes containing chemical liquids, fluids or petroleum products

located in the covered open-air vehicle draining area and outside this area to the west and south.

Violation 3- Failure to Locate Spill Kit Within 25 Feet of Fueling Station
(Violation of Condition S3.B.4.b.i.4.c; One Count)

3.39. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.40. On May 20, 2019, the Inspector observed a stationary 1000-gallon diesel fuel
storage tank to the north of the main building. The fuel storage tank was heavily stained on the
side and the ground below the hose connection to the fuel storage tank was also stained. No spill
kits were located within 25 feet of the fuel storage tank.

3.41. Condition S3.B.4.b.i.4.c of the ISGP requires permittees to locate spill kits within
25 feet of all fueling stations, fuel transfer stations, mobile fueling units, and used oil storage.

3.42. Respondent violated condition S3.B.4.b.i.4.c of the ISGP by failing to locate a

spill kit within 25 feet of the stationary 1000-gallon diesel fuel storage tank.

Violation 4 — Failure to Use Drip Pan
(Violation of Condition S3.B.4.b.i.4.h; One Count)

3.43. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.44. On May 20, 2019, the Inspector observed a stationary 1000-gallon diesel fuel
storage tank to the north of the main building. The fuel storage tank was heavily stained on the
side and the ground below the hose connection to the fuel storage tank was also stained.

3.45. Condition S3.B.4.b.i.4.h of the ISGP requires permittees to use drip pans and
absorbents under or around leaky vehicles and equipment or to store such equipment indoors
where feasible.

3.46. Respondent violated condition S3.B.4.b.i.4.h of the ISGP by failing to use a drip

pan beneath the hose connection to the stationary 1000-gallon diesel fuel storage tank.
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Violation 5 — Failure to Cover Dumpster
(Violation of Condition S.3.B.4.b.i.2.d; One Count)

3.47. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.48. On May 20, 2019, the Inspector observed a large dumpster labeled “Schnitzer”
that contained scrap metal and that was not under cover or fitted with a lid. At the time the
Inspector observed the dumpster it was not in use.

3.49. Condition S.3.B.4.b.i.2.d of the ISGP requires that permittees keep all dumpsters
under cover or fit with a lid that must remain closed when not in use.

3.50. Respondent violated condition S.3.B.4.b.i.2.d of the ISGP by failing to store the

scrap metal dumpster under cover or to fit with a lid when not in use.

Violation 6 — Failure to Maintain Records Onsite
(Violation of Conditions S.3.A.4.a, S.9.C.1 and S.9.C.3; One Count)

3.51. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.52.  On May 20, 2019, the Inspector requested Respondent provide ISGP compliance
records from 2015 to present. Mr. McMillan responded that all compliance records from 2015 to
present, including the May 2015 SWPPP, were located at his attorney’s office, and not
maintained onsite at the Facility.

3.53. Condition S.9.C.1 requires that the permittee retain ISGP compliance documents
onsite for a minimum of five years. Condition S.9.C.3 of the ISGP requires that permittees make
all plans, documents and records required by the ISGP immediately available to Ecology or the
local jurisdiction upon request.

3.54. Respondent violated Conditions S.9.C.1 and S.9.C.3 of the ISGP by failing to

maintain the SWPPP and ISGP compliance records onsite and to make them available when

requested.
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Violation 7 — Failure to Maintain a Complete and Updated SWPPP
(Violation of Conditions S.3.B.3, S.3.A.4.b and S.3.B.1.c; Two Counts)

3.55. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.56. On or around June 18, 2019, Complainant received from Respondent two flash
drivers containing digital files of required IGSP reports, documents and other compliance files
from 2015 through May 2019. The SWPPP provided by Respondent was dated May 2015 and
certified by Mr. McMilian on June 1, 2015. The section of the SWPPP designated for the
identification of the pollution prevention team was blank. The SWPPP stated that there are no
stormwater drainage structures at the Facility and the SWPPP site map did not depict such
structures; however, the Inspector noted that there was a catch basin located in the vicinity of the
crusher and Mr. McMilian stated that the catch basin lead to an oil-water seperator.

3.57. Condition S.3.B.3 of the ISGP requires that the SWPPP identify specific
individuals that are part of the pollution prevention team by name or title. Condition S.3.B.1.c of
the ISGP requires that the site map identify stormwater drainage and drainage structures.
Condition S.3.A.4.b requires that the SWPPP and site map be modified whenever there is a
chance in design, construction, operation, or maintenance at the facility that significantly
changes the nature of pollutants discharged in the stormwater from the facility.

3.58. Respondent violated condition S.3.B.3 of the ISGP by failing to maintain a
complete and updated SWPPP and violated conditions S.3.A.4.b and S.3.B.1.c by not identifying

stormwater drainage and drainage structures present at the Facility.

Violation 8 — Failure to Conduct or Document Annual Training
(Violation of Condition S3.B.4.b.i.5 or S9.C.1.e; One Count)

3.59. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.60. On or around June 18, 2019, Complainant received from Respondent two flash
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drivers containing digital files of required IGSP reports, documents and other compliance files
from 2015 through May 2019. The files provided did not include any documents related to
Respondent’s completion and/or documentation of annual SWPPP training for employees in
2018.

3.61. Condition S3.B.4.b.1.5 of the ISGP requires that employees who have duties in
areas of industrial activities subject to the ISGP receive, at a minimum, annual SWPPP training
and that a log of the specific dates on which employees are trained be maintained. Condition
S9.C.1.e of the ISGP requires that logs of annual training be maintained for a period of at least
five years.

3.62. Respondent violated conditions S3.B.4.b.i.5 or S9.C.1.e of the ISGP by either
failing to provide annual SWPPP training for employees in 2018 or failing to document such

training.

Violation 9 — Failure to Accurately Complete Monthly Inspection Reports
(Violation of Condition S7.C.1; 17 Counts)

3.63. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.64. On or around June 18, 2019, Complainant received from Respondent two flash
drivers containing digital files of required IGSP reports, documents and other compliance files
from 2015 through May 2019. The files included Respondent’s monthly visual inspection reports
from January 2018 through May 2019. The Inspector’s review of the monthly visual inspection
reports concluded the reports were incomplete and inconsistent. None of the reports from
January 2018 to May 2019 were certified or identified the time of the inspection. The reports
also contained inconsistent assessments of site conditions, stating that no discharge was
occurring while simultaneously observing the discharge was free from pollutants. The reports

stated that secondary containment was in use and no leaking vehicles or equipment were present
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at the Facility, which is inconsistent with the Inspectors observations on May 20, 2019.

3.65. Condition S.7.A.1 requires a permittee to conduct and document visual
inspections of the site each month. Condition S7.C.1 of the ISGP requires that visual inspections
be recorded, include the time and date of the inspection and provide a certification that the report
is true, accurate and complete.

3.66. Respondent violated Condition S7.C.1 of the ISGP by failing to accurately and/or

completely record information in monthly visual inspection reports.

Violation 10 — Failure to Complete Discharge Monitoring Report
(Violation of Condition S9.A.4; One Count)

3.67. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.68. On or around June 18, 2019, Complainant received from Respondent two flash
drivers containing digital files of required IGSP reports, documents and other compliance files
from 2015 through May 2019. The files included Respondent’s discharge monitoring report for
the first quarter of 2019. The Inspector’s review of the first quarter discharge monitoring report
concluded that the Respondent failed to sample the discharge of stormwater or to indicate why a
sample was not collected for the quarter.

3.69. Condition S9.A.4 of the ISGP requires a permittee to submit a discharge
monitoring report for each reporting period whether or not the facility discharged stormwater
from the site. If no stormwater sample was obtained from the site during the reporting period,
condition S9.A.4.a of the ISGP requires the permittee to submit a discharge monitoring report
indicating “no sample obtained” or “no discharge during quarter.”

3.70. Respondent violated Condition S9.A.4 of the ISGP by failing to state on the

discharge monitoring report for the first quarter of 2019 why no discharge sample was obtained.
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IV.  PROPOSED PENALTY
4.1.  Based on the foregoing allegations, Respondent violated section 301 of the CWA,

33 U.S.C. § 1311, and violated permit conditions or limitations in a permit issued pursuant to
section 402 of the CWA, 33 U.S.C. § 1342. Consequently, pursuant to section 309(g)(2)(B) of
the CWA, 33 U.S.C. § 1319(g)(2)(B), and 40 C.F.R. Part 19, Respondent is liable for the
administrative assessment of civil penalties in an amount not to exceed $22,584 per day for each
violation up to a maximum of $282,293.

4.2.  Based on the foregoing allegations, Complainant seeks to assess civil penalties for
36 separate and distinct violations of the ISGP.

4.3.  In accordance with 40 C.F.R. § 22.14(a)(4)(i1), Complainant proposes that a Final
Order be issued to Respondent assessing penalties in an amount not to exceed $282,293, and
taking into account the nature, circumstances, extent and gravity of the violations, and, with
respect to the violator, ability to pay, any prior history of such violations, the degree of
culpability, economic benefit or savings (if any) resulting from the violations, and such other
matters as justice may require. 33 U.S.C. § 1319(g)(3).

4.3.1 Nature, Circumstances and Gravity of the Violations: Respondent failed to
implement required terms and conditions of the ISGP intended to prevent or
limit stormwater pollution caused by leaks and spills. As set forth in the
allegations, the Inspector observed heavy staining and a sheen on the ground
in the vehicle draining that extended from the interior to the exterior of the
building. The Inspector also observed a tote containing an unknown petroleum
substance leaking its contents to the ground and a 1000-gallon diesel fuel tank

with heavy staining on the side of the tank and staining on the ground below
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the hose connection to the fuel storage tank. Respondent’s failures to
immediately respond and cleanup these spills and leaks are serious violations
that greatly increase the potential that pollutants will commingle with
stormwater that reaches Hylebos Creek, a surface water that is listed by
Ecology as impaired. Furthermore, Respondent’s failure to implement
required secondary containment measures, to use drip pans beneath leaking
equipment and to properly locate a spill response kits increases the risk of
large releases or spills and complicates efforts to mitigate the impacts of such
spills and releases. The Court in Waste Action Project v. Astro Auto Wrecking,
No. 2:15-cv-796-JCC (W.D. Wash.), Dkt. 91 pp. 4-5, concluded that it is more
likely than not that stormwater contaminated with petroleum has been
discharged from Respondent’s Facility. Since the Court’s finding, and as
alleged herein, Respondent has continued to engage in practices that can
reasonably be expected to cause and contribute to ongoing discharges of
contaminated stormwater. The allegations concerning Respondent’s failure to
maintain a complete and updated SWPPP, to provide compliance records
when requested and to submit complete and accurate monthly and quarterly
reports required by the ISGP are all serious violations. Respondent’s failure to
maintain a complete and updated SWPPP and to fully comply with monthly
inspection and quarterly reporting requirements inhibits its ability to assess
and evaluate, on a continuing basis, the effectiveness of its stormwater
pollution prevention measures and to identify pollution problems. Failure to

implement these core permit requirements undermines a critical condition of
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the ISGP that requires implementation of corrective action measures to
address ineffective pollution prevention measures and to reduce stormwater
pollution that exceeds specified monitoring benchmarks. Respondent’s failure
to comply with these monitoring and reporting requirements, in addition to its
failure to maintain and make available required compliance documentation,
complicates Complainant’s and Ecology’s regulatory oversight efforts.
Without access to the self-monitoring and reporting that the ISGP requires of
all permittees Complainant and Ecology cannot fully understand and evaluate,
and therefore address, impacts the Facility may be causing to water quality
and, by extension, impacts the Facility may be causing to human health and
the environment. The ISGP requires Respondent to monitor and sample its
stormwater discharge for pollutants including turbidity, pH, copper, zinc, lead
and petroleum hydrocarbons. These are the pollutants that could reasonably be
expected to be present in Respondent’s stormwater discharges. Hylebos Creek
and the downstream waters of Hylebos Waterway and Commencement Bay
are listed as impaired for copper, meaning that the levels of copper in these
waters exceed standards that are established to protect designated uses.
Copper is a toxic pollutant that causes adverse impacts to aquatic life

including threatened and endangered salmonids in Puget Sound.

4.3.2 Respondent’s Ability to Pay: Complainant has no information indicating that
Respondent is unable to pay a penalty up to the statutory maximum penalty
for the violations set forth in this Complaint. Complainant will consider any
information submitted by Respondent related to its ability to pay a penalty.
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4.3.3 Respondent’s History of Prior Violations: Respondent has a long history of
non-compliance with its ISGP permit. Since it received coverage under the
2015 ISGP, Respondent has received correspondence from Ecology
concerning Respondent’s failure to submit required discharge monitoring
reports in 2015, 2016 and 2017. On June 20, 2018, Ecology assessed
Respondent a $3,000 penalty for failure to submit quarterly discharge
monitoring reports in 2016. In 2015, Respondent was sued by a citizen group
alleging violations of its ISGP. On summary judgment, and again after a trial,
the Court found Respondent liable for numerous permit violations including
failure to implement secondary containment for fluid storage, failure to
indicate compliance status on 40 monthly inspection reports, failure to prepare
24 noncompliance reports, failure to fulfill corrective action requirements in
2011 and 2014, failure to prepare complete and accurate annual reports, and
failure to sample stormwater discharges over three quarterly reporting periods.
Waste Action Project v. Astro Auto Wrecking, No. 2:15-cv-796-JCC (W.D.
Wash.), Dkt. 67 and 91.

4.3.4 Respondent’s Degree of Culpability: Respondent has been operating under an
ISGP for over ten years. In 2014 and 2019, Respondent submitted applications
for renewal coverage under the ISGP. In 2015, Respondent prepared a
SWPPP that was signed and certified by Mr. McMilian, listed as
Respondent’s governor in filings with the Washington Secretary of State.
Furthermore, as noted above, Respondent received repeated correspondence

from Ecology informing it of its non-compliance with reporting requirements.
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In 2017, Respondent was ordered by a federal court to implement injunctive
measures to improve its stormwater management. /d. at Dkt. 91, pp. 6-8.
Based on information and belief, Respondent has not completed all injunctive
measures ordered by the Court. Respondent’s long-running disregard for the
requirements of the ISGP and its failure to take measures to correct violations
even when brought to its attention by Ecology and the District Court for the
Western District of Washington supports a high degree of culpability for the
violations alleged herein.

4.3.5 Respondent’s Economic Benefit: Respondent received an economic benefit by
avoiding the costs of complying with ISGP permit requirements, including the
labor, service and capital costs necessary to maintain an up-to-date SWPPP, to
implement required BMPs, to provide for secondary containment, to provide
for employee training, and to conduct required inspection, monitoring and
reporting.

4.3.6 Other Matters as Justice Requires: There are no facts known to Complainant

justifying the use of this factor to adjust the penalty amount.

V. NOTICE OF OPPORTUNITY TO REQUEST A HEARING

5.1.  Pursuant to Section 309(g) of the CWA, 33 U.S.C. § 1319(g), and 40 C.F.R.
§ 22.14(a)(5), notice is hereby given that Respondent has the right to file an Answer requesting a
hearing on any material fact contained in this Complaint or on the appropriateness of the penalty
proposed herein. Upon request, the Presiding Officer may hold a hearing that would be

conducted in accordance with the provisions of 40 C.F.R. Part 22 (“Part 22 Rules”) and the
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Administrative Procedures Act, 5 U.S.C. § 551 et seq. A copy of the Part 22 Rules was provided
to Respondent with service of this Complaint.

5.2.  Respondent’s Answer, including any request for hearing, must comply with
40 C.F.R. § 22.15 and must be filed with the Regional Hearing Clerk within thirty (30) days after
service of the Complaint, as determined by reference to 40 C.F.R. § 22.7(c).

5.3. The EPA Regional Judicial Officers for Region 10 issued a Standing Order,
pursuant to 40 C.F.R. § 22.5(a)(1), designating EPA’s Outlook-based email system to serve as
the Region’s Electronic Filing System (EFS). The Standing Order does not require that
documents be filed using the email EFS. Rather it authorizes the use of email EFS as an option,
in addition to the methods of service already authorized by the Part 22 Rules for the filing of
documents with the Regional Hearing Clerk. A copy of the Standing Order was provided to
Respondent with service of this Complaint.

5.4 The original and one copy of the Answer to this Complaint, as well as the original
and one copy of all other documents which Respondent files in this action, must be sent to:

Regional Hearing Clerk

U.S. Environmental Protection Agency, Region 10
1200 Sixth Avenue, Suite 155

Mail Stop ORC-11-C07

Seattle, WA 98101

If Respondent elects to use the email EFS, documents may be emailed to the Regional Hearing

Clerk at R10_ RHC(@epa.gov.

VI. FAILURE TO FILE AN ANSWER

6.1.  In accordance with 40 C.F.R. § 22.15, Respondent’s Answer must clearly and

directly admit, deny, or explain each of the factual allegations contained in this Complaint with
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regard to which Respondent has any knowledge. Respondent’s Answer must also state: (1) the
circumstances or arguments which are alleged to constitute the grounds of defense; (2) the facts
which Respondent intends to place at issue; and (3) whether a hearing is requested. Failure to
admit, deny or explain any material factual allegations contained herein constitutes an admission
of the allegation.

6.2.  If Respondent fails to file a timely Answer to this Complaint, Respondent may be
found to be in default, pursuant to 40 C.F.R. § 22.17, which constitutes an admission of all the
facts alleged in the Complaint and a waiver of the right to a hearing.

6.3.  Pursuant to 40 C.F.R. § 22.17(d), the penalty assessed in any default order shall
become due and payable by Respondent without further proceedings thirty (30) days after the

default order becomes final.

VII. INFORMAL SETTLEMENT CONFERENCE

7.1.  Whether or not Respondent requests a hearing, Respondent may request an
informal settlement conference to discuss the facts of this case, the proposed penalty, and the
possibility of settling this matter. To request such a settlement conference Respondent should
contact:

Alex Fidis, Assistant Regional Counsel

U.S. Environmental Protection Agency, Region 10
1200 Sixth Avenue, Suite 155

Mail Stop ORC-11-C07

Seattle, WA 98101

(206) 553-4710

Fidis.alexander@epa.gov

7.2. A request for an informal settlement conference does not extend the thirty (30)
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day period for filing a written Answer to this Complaint, nor does it waive Respondent’s right to
request a hearing.

7.3.  Respondent is advised that, after the Complaint is issued, the Part 22 Rules
prohibit any ex parte (unilateral) discussion of the merits of these or any other factually related
proceedings with the Administrator, the Environmental Appeals Board or its members, the
Regional Judicial Officer, the Presiding Officer, or any other person who is likely to advise these

officials in the decision of this case.

VIII. RESERVATIONS

8.1.  Neither assessment nor payment of an administrative civil penalty pursuant to this
Complaint shall affect Respondent’s continuing obligation to comply with: (1) the CWA and all
other environmental statutes and regulations promulgated thereunder; (2) the terms and
conditions of all applicable CWA permits; (3) and any Compliance Order issued to Respondent

under Section 309(a) of the CWA, 33 U.S.C. § 1319(a), concerning the violations alleged herein.

EDWARD EE‘V‘;J&SQK”SSVKSK.
KOWALSK] ~Dae: 20210419
EDWARD J. KOWALSKI, Director

Enforcement and Compliance Assurance Division
EPA Region 10
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Standing Order — EPA Region 10 Part 22 Electronic Service of Documents June 3, 2020

United States Environmental Protection Agency
Region 10
STANDING ORDER

Order Authorizing Electronic Service of Certain Part 22 Documents

Effective Date: June 3, 2020

Background/Legal Authority: Rule 22.5(b)(2) of the Consolidated Rules of Practice
Governing the Administrative Assessment of Civil Penalties and the Revocation/Termination or
Suspension of Permits (Part 22 Rules), 40 C.F.R. § 22.5(a)(1), states, in pertinent part, that “[a]ll
documents filed by a party other than the complaint...... shall be served by the filing party on all
other parties. Service may be made ...... by facsimile or other electronic means, including but
not necessarily limited to email, if service by such electronic means is consented to in writing.
... In addition, the Presiding Officer .... may by order authorize or require service by facsimile,
email or other electronic means, subject to any appropriate conditions and limitations.”

Order: Pursuant to our authority as the Regional Judicial Officers of the United States
Environmental Protection Agency (EPA) Region 10 and subject to the conditions and limitations
set forth below, we authorize the use of facsimile, email or other electronic means for the service
of documents, other than Complaints, in proceedings subject to the Part 22 Rules.

The use of the electronic service of documents is subject to the following conditions and
limitations:

- Administrative Complaints— Complaints filed in connection with Part 22
proceeding are not covered by this Standing Order. Service of Complaints must be
accomplished in accordance with the Part 22 Rules. See Rule 22.5(b)(1), 40 C.F.R. §
22.5(b)(1).

- Applicability of Standing Order — Unless a proceeding is subject to the provisions
of Subpart I of the Part 22 Rules, the applicability of this Standing Order as to a
particular proceeding shall end upon: the filing of an Answer with the Regional
Hearing Clerk pursuant to 40 C.F.R. § 22.15; the issuance of an Initial Decision and
Default Order pursuant to 40 C.F.R. § 22.17; or the conclusion of the matter pursuant
to the filing entrance of a Final Order under 40 C.F.R. § 22.18. For proceedings
subject to Subpart I of the Part 22 Rules, this Standing Order shall be applicable
during the duration of the proceeding unless revoked or modified by the Regional
Judicial Officers. This Standing Order also does not apply to the service of
documents that are filed with the EPA Office of Administrative Law Judges (OALJ)
or the EPA Environmental Appeals Board (EAB). Please check the OALJ and EAB
websites for electronic service procedures and requirements for proceedings before
those entities.






Standing Order — EPA Region 10 Part 22 Electronic Service of Documents June 3, 2020

Reasonable Efforts for Service — A party using electronic service for documents,
other than Complaints, shall undertake reasonable efforts to obtain valid contact
information from the party being served (e.g., email address, facsimile number).
Copy of Standing Order to Respondents — A copy of this Standing Order is to be
made an Attachment to each Part 22 Complaint filed in EPA Region 10 after the
effective date of this Standing Order. For any pending matter for which a Complaint
was filed prior to the effective date of this Standing Order, Complaint is required to
serve in a timely manner a copy of this Standing Order upon Respondent(s).
Certificate of Service — The Certificate of Service must indicate the electronic means
utilized for purposes of serving a Part 22 document.

Use of Electronic Service is Discretionary — This Standing Order authorizes the use
of electronic service but does not require the use of electronic service. Part 22
documents can still be served in accordance with other approved methods set forth in
Rule 22.5,40 C.F.R. § 22.5.

The conditions and limitations set forth herein may be amended or revoked generally or in regard
to a specific case or group of cases by further order of the Regional Judicial Officers in their sole
discretion at any time. In addition, the Regional Judicial Officers may issue an order modifying

these conditions and limitations if deemed appropriate in his or her discretion.

Termination Date of Standing Order: This Standing Order will remain in effect until
terminated in writing by the Regional Judicial Officers of EPA Region 10.

RICHARD Digitally signed by RICHARD
MEDNICK

MEDNICK Date: 2020.06.03 10:31:16 -07'00"

Richard Mednick

Regional Judicial Officer
EPA Region 10

Digitally signed by GARTH

GARTH WRIGHT wricHt

Date: 2020.06.03 10:24:46 -07'00"

Garth Wright
Regional Judicial Officer
EPA Region 10
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Standing Order — EPA Region 10 Part 22 Electronic Filing System June 1, 2020

STANDING ORDER

Designation of EPA Region 10 Part 22 Electronic Filing System

Effective Date: June 1, 2020

Background: Rule 22.5(a)(1) of the Consolidated Rules of Practice Governing the
Administrative Assessment of Civil Penalties and the Revocation/Termination or Suspension of
Permits (“Part 22 Rules”), 40 C.F.R. § 22.5(a)(1), states that, with regard to the filing of Part 22
related documents with a Regional Hearing Clerk, “[t]he Presiding Officer ...may by order
authorize or require filing by facsimile or an electronic filing system subject to any appropriate
conditions and limitations.”

Designation of EFS: Pursuant to our authority as the Regional Judicial Officers of the United
States Environmental Protection Agency (EPA) Region 10, we hereby designate EPA’s
Outlook-based email system to serve as EPA Region 10’s connection with administrative
enforcement actions under the Part 22 Rules. This Standing Order does not require that
documents be filed using this EFS. Rather, it authorizes the use of the email EFS as an option,
in addition to those methods already authorized by the Part 22 Rules for the filing of documents
with the Regional Hearing Clerk.

The use of the EFS is subject to the following conditions and limitations:

- EFS Email Address — Documents being filed with the Regional Hearing Clerk using
the EFS are to be emailed to the following email address: R10_RHC(@epa.gov. A
document emailed to the Regional Judicial Officer directly does not constitute filing
using the EFS and will not be deemed to be filed as part of the administrative record
for the matter;

- Caption of EFS Email - The caption of the EFS email must contain the following
information: name of case; EPA docket no.; and identification of document being
filed. (Ex. In the matter of: ABC Company, Inc.; U.S. EPA Docket No. RCRA-10-
2020-XXXX; Administrative Complaint);

- Parties Copied on EFS Email - It is the responsibility of the party filing a document
using the EFS to make certain that all other parties to the matter are copied on the
EFS email,

- Date/Time of Filing - Pursuant to Rule 22.5(a)(1), a document is filed when received
by the Regional Hearing Clerk. 40 C.F.R. 22.5(a)(1). For purposes of the EFS, the
date and time of the filing of a document in the EFS will be the date and time
indicated on the email that is received by the Regional Hearing Clerk email account,
subject to the following limitations: a document that has an email time stamp after
4:00 p.m. Pacific Standard Time will be treated as having been filed the next business
day;




mailto:R10_RHC@epa.gov
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- Certificate of Service — In accordance with Rule 22.5(a)(3), a Certificate of Service
shall accompany any document filed with the Regional Hearing Clerk using the EFS.
40 C.F.R. § 22.5(a)(3);

- Original — For purposes of the administrative record of the matter, the “original” of a
filed document shall be the electronic file that is received by the Regional Hearing
Clerk in the Regional Hearing Clerk email account;

- Regional Hearing Clerk Email Acknowledgement — The Regional Hearing Clerk
will send to all parties an email acknowledging receipt of the document filed using
the EFS. The email acknowledgement will indicate the date and time that the
document was filed in the EFS;

- Stamping of Filed Documents — The Regional Hearing Clerk will stamp (either
physically or electronically) all documents received by the EFS. The Stamp will
indicate that the document was filed and will indicate the date and time of filing with
the EFS;

- Compliance with Part 22 Rules — A party submitting a document using the EFS is
required to comply with all Part 22 Rules, including, but not limited to, rules
pertaining to: format and substance of the document being filed. To the extent that
this Standing Order conflicts with any requirement or provision of the Part 22 Rules,
the Part 22 Rules control;

- Format of Filed Documents — Documents submitted electronically must be in
Portable Document Format ("PDF"). (Note - EPA is not endorsing this product nor
the company that makes it);

- Contact Information for Submitting Party — The email that is transmitting the
document to the EFS must contain the following contact information for the
submitting party or its authorized representative: name, phone number, mailing
address, and e-mail address;

- Signature of Documents by EPA Personnel — Documents filed using the EFS must
be signed by EPA Personnel in accordance with Rule 22.5(¢c)(3), 40 C.F.R.

§ 22.5(c)(3). More specifically, filed documents can be signed either: via a pdf of a
“wet signature” or via an e-signature. With regard to e-signatures by EPA personnel,
these signatures must comply with EPA’s Electronic Signature Policy (Directive No.
CIO 2136.0) and an Electronic Signature Procedure (Directive No. CIO 2136-P-01.0)
that apply to new uses of electronic signature technology for internal EPA processes.
Standard digital signature functions in applications such as Adobe Reader and
Acrobat DC, generally will satisfy these requirements, provided they are approved by
EPA Region 10’s Senior Information Official (SIO).

- Signature of Documents by Outside Parties/Non-Agency - Documents filed using
the EFS must be signed by an outside/non-EPA party in accordance with Rule
22.5(c)(3), 40 C.F.R. § 22.5(c)(3).! More specifically, filed documents can be signed
either: via a pdf of a “wet signature” or via an e-signature. For the Regional Judicial

1 This Standing Order also adheres to the requirements in EPA’s Cross-Media Electronic Reporting Rule (CROMERR)
that apply when an outside party submits an electronic document to EPA as a substitute for a paper document. 40
C.F.R. § 3.10(a).



https://www.epa.gov/sites/production/files/2018-04/documents/electronic_signature_policy.pdf

https://www.epa.gov/sites/production/files/2018-04/documents/electronic_signature_policy.pdf

https://www.epa.gov/sites/production/files/2018-05/documents/electronic_signature_procedure_final_e-signature.pdf
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Officer to accept an electronically signed document from an outside/non-EPA party
(i.e., a respondent), the document needs to bear a “valid electronic signature.” A
Certificate Based Digital Signature, such as one created using standard digital
signature software (for example, the Digital Signature function in Adobe Acrobat),
can constitute a “valid electronic signature” for Part 22 purposes. These and similar
products embed metadata identifying a unique user and the time and date that the
signature was applied to the document. The metadata in the document should
demonstrate that the signature applied was valid and was not altered in the time after
the digital signature was applied. If the submitting party is emailing a pdf of a
document with a wet signature, the submitting party must also mail the original
signature page of the document (i.e., the page bearing the wet signature) to the
Regional Hearing Clerk. The Regional Hearing Clerk will include this signature page
in the official record of the matter;

- Signature Representation — Pursuant to Rule 22.5(c)(3), the signature on a
document filed using the EFS constitutes a representation that the signer has read the
document, that to the best of his or her knowledge the statements made therein are
true, and that the document is not interposed for delay. 40 C.F.R. § 22.5(¢c)(3);

- Service of EFS Filed Documents — The filing of a document using the EFS and the
copying of an opposing party of the email to the EFS do not constitute service of the
document under the Part 22 Rules. Service of the document on all opposing parties
must still be completed in accordance with the applicable Part 22 Rules. See 40
C.F.R. § 22.5(b);

- Amendments to Filed Documents — Once a document has been received by the EFS
it is part of the administrative record of the matter. It cannot be retrieved, deleted or
altered in any manner by the submitting party. Amendments to filed documents can
only be performed in accordance with the Part 22 Rules;

- PII and CBI - It is the responsibility of a party submitting a document via the EFS to
make certain that the document does not contain Personal Identification Information
(PII) or Confidential Business Information (CBI). Because documents uploaded onto
the EFS are deemed to be public documents, filers may not upload any CBI. Any
claim of confidentiality for any business information will be deemed to be waived if
such information is uploaded using this system. Additionally, filers may not upload
other private information the disclosure of which would constitute an unwarranted
invasion of any person's privacy (for example: social security numbers, birthdates,
medical records, personal financial information or other private information). For
information on how to file CBI or other private materials, please contact the Regional
Hearing Clerk;

- Filing of Complaints - This Standing Order applies only in proceedings in which
notice to a respondent of the availability of the EFS for the filing of an answer or
motion is clearly provided. A copy of this Standing Order is to accompany all
complaints that are filed and served. For the efficient and effective use of the EFS,
the parties are encouraged to confer and reach agreement regarding acceptable
electronic addresses and other logistical issues; and
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Applicability of Standing Order — Unless a proceeding is subject to the provisions
of Subpart I of the Part 22 Rules, the applicability of this Standing Order shall
terminate as to a particular proceeding upon the filing of an answer with the Regional
Hearing Clerk pursuant to 40 C.F.R. § 22.15, the issuance of an initial decision and
default order pursuant to 40 C.F.R. § 22.17 or the conclusion of the matter pursuant to
the entrance of a final order pursuant to 40 C.F.R. § 22.18. About proceedings
subject to Subpart I of the Part 22 Rules, this Standing Order shall be in effect during
the duration of the proceeding unless revoked or modified by the Regional Judicial
Officers. This Standing Order does not apply to the submission of consent
agreements and final orders (CAFOs) or expedited settlement agreements (ESAs) for
consideration by a Regional Judicial Officer. The process and requirements for the
submission of CAFOs and ESAs in connection with settlements of Part 22 matters is
governed by the EPA Region 10 Interim Standard Operating Procedure for Filing
and Service of 40 C.F.R. Part 22 CAFOs and ESAs While on Region-Wide Telework
(SOPs) (March 31, 2020). To the extent that there is a conflict between this Standing
Order and the SOPs, the Standing Order controls and will be applicable. This
Standing Order also does not apply to the filing of a document with the EPA Office of
Administrative Law Judges (OALJ) or the EPA Environmental Appeals Board
(EAB). Please check the OALJ and EAB websites for e-filing procedures and
requirements before those entities.

The conditions and limitations set forth herein may be amended or revoked generally or

regarding a specific case or group of cases by further order of the Regional Judicial Officers in
their sole discretion at any time. In addition, the Regional Judicial Officers may issue an order

modifying these conditions and limitations if deemed appropriate in his or her discretion.

Termination Date of Standing Order: This Standing Order will remain in effect until
terminated in writing by the Regional Judicial Officers of EPA Region 10.

RICHARD Digitally signed by RICHARD
MEDNICK
MEDNICK Date: 2020.05.29 10:09:17 -07'00'
Richard Mednick

Regional Judicial Officer
U.S EPA Region 10

Digitally signed by GARTH

GARTH WRIGHT wricHt

Date: 2020.05.29 09:16:04 -07'00"

Garth Wright
Regional Judicial Officer
U.S. EPA Region 10
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BEFORE THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of: DOCKET NO. CWA-10-2021-0097

Astro Auto Wrecking, LLC

Federal Way, Washington CERTIFICATE OF SERVICE

Respondent.

The undersigned certifies that the original COMPLAINT in the above-captioned matter

was delivered via email to:

Regional Hearing Clerk
U.S. Environmental Protection Agency, Region 10
R10_RHC@epa.gov

Further, the undersigned certifies that a true and correct copy of the COMPLAINT was

served on Respondent Astro Auto Wrecking via United States Postal Service, Certified Mail,

Number 7019 2280 0001 9008 7275 sent to:

Astro Auto Wrecking, LLC

c/o Christina Fleming, Registered Agent
37307 Enchanted Parkway South
Federal Way, Washington

98003-7614

Dated this 28th day of April, 2020

Digitally signed by EVAN

EVAN FI DIS 222?2021.04.28

14:20:23 -07'00"
E. Alexander Fidis
Assistant Regional Counsel
U.S. Environmental Protection Agency, Region 10
1200 6™ Avenue, Suite 155, ORC-11C-C07
Seattle, Washington 98101

CERTIFICATE OF SERVICE U.S. Environmental Protection Agency
In the matter of: Astro Auto Wrecking, LLC 1200 6™ Avenue, Suite 155, ORC-11-C07
Document No. CWA-10-2021-0097 Seattle, Washington 98101
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EXHIBIT 11



From: Andrews, Raymond

To: vincent.mcgowan@ecy.wa.gov

Cc: Jencius, Michele; Levo, Brian; Fidis, Alexander; akol461@ecy.wa.gov
Subject: EPA Formal Action Notification Letter

Date: Wednesday, May 05, 2021 9:12:37 AM

Attachments: AAW State Notice Letter Complaint (002).pdf

Dear Mr. McGowan.

Please find attached EPA’s official notice of formal action taken within the state of
Washington.

Thank you and have a good day!

Sincerely,

Raymond Andrews

Inspector

Field, Data, & Drinking Water Enforcement Section
U.S. Environmental Protection Agency

1200 Sixth Avenue, Suite 155, 20-C04

Seattle, WA 98101

(206) 553-4252

Scientia est potentia!


mailto:andrews.raymond@epa.gov
mailto:vincent.mcgowan@ecy.wa.gov
mailto:jencius.michele@epa.gov
mailto:Levo.Brian@epa.gov
mailto:Fidis.Alexander@epa.gov
mailto:akol461@ecy.wa.gov
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

: &3 REGION 10
3 @ 1200 Sixth Avenue, Suite 155
% S Seattle, WA 98101 ENFORCEMENT &
), & COMPLIANCE ASSURANCE
4L proT*

DIVISION

Reply To: 20-C04
RETURN RECEIPT REQUESTED

Mr. Vince McGowan

Water Quality Program Manager
Washington Department of Ecology
300 Desmond Drive

Lacey, Washington 98503-1274

Re:  Astro Auto Wrecking, LLC, Docket No. CWA-10-2021-0097
Dear Mr. McGowan:

This letter is to advise you of an administrative complaint, which the U.S. Environmental Protection
Agency (EPA) filed in the State of Washington. The proposed penalty action is in response to alleged
violations of the Clean Water Act (CWA) by Astro Auto Wrecking, LLC at its facility located in Federal
Way, Washington.

EPA is providing notice of this action to the State of Washington pursuant to Section 309(g)(1) of the
CWA, 33 U.S.C. § 1319(g)(1). Please consider this an opportunity to provide EPA with any comments
the Department of Ecology may have regarding this action. A copy of EPA’s complaint is attached for
your review.

Any comments or questions you may have regarding this action may be directed to Raymond Andrews,
of my staff, at (206) 553-4252 or andrews.raymond@epa.gov. Thank you for your assistance in this
matter.

Sincerely,

EDWARD  2Siiokowaisi
KOWALSKI 753 500
Edward J. Kowalski
Director



mailto:andrews.raymond@epa.gov



Enclosure

cc: Ms. Rachel McCrae
Water Quality Program Manager, Northwest Region

Ms. Amy Jankowiak
Compliance and Technical Unit Manager, Northwest Region

ﬁ Printed on Recycled Paper
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From: R10 RHC

To: Fidis, Alexander

Subject: RE: Question regarding docket CWA-10-2021-0097 (In the Matter of Astro Auto Wrecking, LLC)
Date: Wednesday, December 01, 2021 6:38:23 AM

Hi,

I just checked the database and nothing has been filed. I further checked the RHC inbox and
nothing is in there either.

Thank you,

Amy Gonzales | Regional Hearing Clerk
United States Environmental Protection Agency, Region 7
913.551.7972 | 11201 Renner Boulevard, Lenexa, Kansas 66219

gonzales.amy(@epa.gov

From: Fidis, Alexander <Fidis.Alexander@epa.gov>

Sent: Tuesday, November 30, 2021 5:17 PM

To: R10_RHC <R10_RHC@epa.gov>

Subject: Question regarding docket CWA-10-2021-0097 (In the Matter of Astro Auto Wrecking, LLC)

Hello Regional Hearing Clerk —

As of this morning the online docket for the above listed case shows that no answer to the complaint
has been filed. Can you confirm as best you are able to we haven’t received an answer in this case?
Thank you for your assistance.

Alex Fidis

Assistant Regional Counsel
EPA Region 10

(206) 553-4710


mailto:R10_RHC@epa.gov
mailto:Fidis.Alexander@epa.gov
mailto:gonzales.amy@epa.gov
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From: Fidis, Alexander

To: Leo McMilian; astro37307 @outlook.com; Leo Mc Milian

Subject: In the Matter of Astro Auto Wrecking, LLC, Docket No. CWA-10-2021-0097
Date: Tuesday, July 20, 2021 3:57:00 PM

Attachments: 1. Astro Auto Wrecking Complaint.pdf

1a. Astro Auto Wrecking Complaint Certificate of Service.pdf
40 CFR Part 22 Consolidated Rules of Practice.pdf

Astro Auto Wrecking Green Card.pdf

STANDING ORDER Region 10 Part 22 EFS.pdf

Dear Mr. McMilian —

On April 28, 2021, EPA filed the attached complaint against Astro Auto Wrecking, LLC for violations
of the Washington State Industrial General Stormwater Permit. Service of the complaint was
completed on April 30, 2021. The consolidated rules of practice, at 40 CFR 22.15(a), required Astro
Auto Wrecking to file an answer to the complaint on or around June 1, 2021. A copy of the
consolidated rules was provided with the served complaint and is attached here for your
convenience. To date no answer has been filed. If no answer is filed by August 6, 2021, EPA intends
to move for a default judgment of liability against Astro Auto Wrecking. If you have any questions or
wish to discuss this matter please contact me at fidis.alexander@epa.gov or 206-553-4710.

Sincerely,

Alex Fidis
Assistant Regional Counsel
EPA Region 10


mailto:Fidis.Alexander@epa.gov
mailto:astroautowrecking01@gmail.com
mailto:astro37307@outlook.com
mailto:leormcmilian@gmail.com
mailto:fidis.alexander@epa.gov

Docket No. CWA-10-2021-0097 Filed April 29, 2021 3:47PM U.S. EPA Region 10, Regional Hearing Clerk

BEFORE THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of: DOCKET NO. CWA-10-2021-0097
Astro Auto Wrecking, LLC
Federal Way, Washington COMPLAINT

Respondent.

I. STATUTORY AUTHORITY

1.1.  This administrative complaint (Complaint) is issued under the authority vested in
the Administrator of the U.S. Environmental Protection Agency (EPA or Complainant) by
Section 309(g) of the Federal Water Pollution Control Act (CWA), 33 U.S.C. § 1319(g)(2). The
Administrator has delegated this authority to the Regional Administrator of EPA, Region 10,
who in turn has redelegated this authority to the Director of the Enforcement and Compliance
Assurance Division in Region 10.

1.2.  Pursuant to CWA Section 309(g)(2)(B), 33 U.S.C. § 1319(g)(2)(B), and in
accordance with the “Consolidated Rules of Practice Governing the Administrative Assessment
of Civil Penalties,” 40 C.F.R. Part 22, EPA hereby proposes the assessment of a civil penalty
against Astro Auto Wrecking, LLC (Respondent) for violations of the CWA.

1.3.  In accordance with Section 309(g)(1) of the CWA, 33 U.S.C. § 1319(g)(1), and
40 C.F.R. § 22.38(b), EPA has provided the Washington State Department of Ecology (Ecology)

with an opportunity to consult with EPA on this matter.

In the Matter of: Astro Auto Wrecking, LLC U.S. Environmental Protection Agency
Docket Number: CWA-10-2021-0097 1200 Sixth Avenue, Suite 155, 11-C07
Complaint Seattle, Washington 98101
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II. STATUTORY AND REGULATORY BACKGROUND

2.1.  The objective of the CWA is “to restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a).

2.2.  Section 301(a) of the CWA, 33 U.S.C. § 1311(a), prohibits “the discharge of any
pollutant by any person” except, inter alia, as authorized by a National Pollutant Discharge
Elimination System (NPDES) permit issued pursuant to CWA Section 402, 33 U.S.C. § 1342.

2.3.  Section 502(12) of the CWA defines “discharge of a pollutant” to include “any
addition of any pollutant to navigable waters from any point source.” 33 U.S.C. § 1362(12)

2.4.  Section 502(6) of the CWA defines “pollutant” to include, inter alia, solid waste,
sewage, garbage, sewage sludge, chemical wastes, biological materials, heat, sand, and industrial
waste discharged into water. 33 U.S.C. § 1362(6).

2.5.  Section 502(14) of the CWA defines “point source” to include, inter alia, any
discernible, confined and discrete conveyance, including but not limited to any pipe, ditch,
channel or conduit from which pollutants are or may be discharged. 33 U.S.C. § 1362(14).

2.6.  Section 502(5) of the CWA defines “person” to include, inter alia, an individual,
corporation, partnership or association. 33 U.S.C. § 1362(5).

2.7.  Section 502(7) of the CWA defines “navigable waters” as the “waters of the
United States including the territorial seas.” 33 U.S.C. § 1362(7). At the time of the allegations
set forth in Complaint, “waters of the United States” was defined to include, inter alia: all waters
which are currently used, were used in the past, or may be susceptible to use in interstate or
foreign commerce, including all waters which are subject to the ebb and flow of the tide; all
interstate waters, including interstate wetlands; and all tributaries to such waters. 40 C.F.R. §

122.2 (2015). As of the date of this Complaint, “waters of the United States” are defined to

In the Matter of: Astro Auto Wrecking, LLC U.S. Environmental Protection Agency
Docket Number: CWA-10-2021-0097 1200 Sixth Avenue, Suite 155, 11-C07
Complaint Seattle, Washington 98101
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include tributaries which are defined to mean, inter alia, naturally occurring surface water
channels that are perennial or intermittent in a typical year. 40 C.F.R. §§ 122.2, 120.2(1)(i1) &
(3)(xii).

2.8. Section 402(p) of the CWA requires an NPDES permit for stormwater discharge
“associated with industrial activity,” and authorized EPA to issue regulations to designate
stormwater discharges associated with industrial activity and to establish a comprehensive
program to regulate sources of stormwater associated with industrial activity. 33 U.S.C. §
1342(p).

2.9.  EPA promulgated regulations defining the phrase “stormwater associated with
industrial activity” to mean “the discharge from any conveyance that is used for collecting and
conveying storm water and that is directly related to manufacturing, processing or raw material
storage areas at an industrial plant.” 40 C.F.R. § 122.26(b)(14). Facilities involved in the
recycling of materials, such as metal scrap yards, battery reclaimers, salvage yards, and
automobile junkyards, including but not limited to facilities classified under Standard Industrial
Classification (SIC) codes 5015 and 5093 (metal scrap and recycling yards, batter reclaimers,
salvage yards, and automobile junkyards), are defined to be engaging in industrial activity.

40 C.F.R. § 122.26(b)(14)(vi).

2.10. EPA authorized the state of Washington to administer the NPDES program

pursuant to Section 402(b) of the CWA. 33 U.S.C. § 1342(b). As an authorized state, the state of

Washington, through its Department of Ecology, issued, pursuant to section 402 of the CWA, the

In the Matter of: Astro Auto Wrecking, LLC U.S. Environmental Protection Agency
Docket Number: CWA-10-2021-0097 1200 Sixth Avenue, Suite 155, 11-C07
Complaint Seattle, Washington 98101
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Industrial Stormwater General Permit (ISGP) on December 3, 2014, which became effective
January 2, 2015, and expired on December 31, 2019.

2.11.  Coverage under the Washington State ISGP is available for facilities that are
engaged in certain industrial activities identified in Table 1 of the ISGP. Facilities eligible for
ISGP coverage include those conducting industrial activities under SIC codes 5015 and 5093
(Recycling facilities involved in the recycling of materials, including but not limited to, metal
scrap yards, battery reclaimers, salvage yards, auto recyclers, and automobile junkyards).

2.12.  ISGP coverage extends to discharges of stormwater and conditionally approved
non-stormwater discharges to waters of the state of Washington, which includes waters of the
United States within the jurisdiction of the state of Washington. Once covered, permittees are
required by condition G.16 of the ISGP to comply with conditions and requirements set forth in
the permit.

2.13. Facilities that require NPDES permit coverage for stormwater dischargers
associated with industrial activities obtain coverage under the ISGP by submitting a complete
and accurate notice of intent to the Department of Ecology in accordance with the procedures set
forth in condition S2 of the ISGP.

2.14.  Section 309(g)(1) of the CWA, 33 U.S.C. § 1319(g)(1), authorizes the EPA to

assess administrative penalties against any person who violates Section 301 of the CWA,

In the Matter of: Astro Auto Wrecking, LLC U.S. Environmental Protection Agency
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33 U.S.C. § 1311, or any condition or limitation in a permit issued under section 402 of the
CWA, 33 US.C. § 1342.

III. ALLEGATIONS

3.1.  Respondent is a limited liability company organized under the laws of
Washington State, and a “person” under CWA Section 502(5), 33 U.S.C. § 1362(5).

3.2.  Respondent operates a 5.15-acre auto wrecking, recycling, and storage facility
located at 37307 Enchanted Parkway South in Federal Way, Washington (Facility).
Respondent’s Facility comprises a shop with indoor repair areas and two covered but open-air
vehicle bays for processing and draining vehicle fluids, a mobile outdoor crusher, auto fluid
storage areas, and outdoor storage areas for scrap and vehicles.

3.3.  Respondent’s typical activities at the Facility include the processing, dismantling,
draining, storing and crushing of vehicles for sale, and the sale of car parts. Respondent’s
activities are covered under SIC codes 5015 and 5093 (Recycling facilities involved in the
recycling of materials, including but not limited to, metal scrap yards, battery reclaimers, salvage
yards, auto recyclers, and automobile junkyards).

3.4.  Stormwater runoff at the Facility flows from east to west. The Facility’s western
property line runs along the top of a ravine. A trench and berm system along the northwestern
and western edge conveys stormwater from areas associated with industrial activity to the
southwestern part of the Facility where it is discharged into the ravine. The trench and berm
system, along with other topographical features of the Facility are discernible, defined and
discrete conveyances and therefore “point sources” as defined at CWA section 502(14), 33
U.S.C. § 1362(14).

3.5. At the bottom of the ravine is the east fork of Hylebos Creek. Hylebos Creek is a

naturally occuring surface water which flows perennially approximately nine months of the year
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and is a tributary to the Hylebos Waterway. The Hylebos Waterway is an inlet of
Commencement Bay in Puget Sound which is a water used in interstate and foreign commerce
and susceptible to the ebb and flow of the tide. Hylebos Creek, Hylebos Waterway and
Commencement Bay are “navigable waters” under Section 502(7) of the CWA, 33 U.S.C. §
1362(7).

3.6.  Hylebos Creek is listed by Ecology as impaired, pursuant to section 303(d) of the
CWA, 33 U.S.C. § 1313(d), for copper, bacteria and dissolved oxygen. The Hylebos Waterway
and Commencement Bay are also listed as impaired for copper, bacteria and dissolved oxygen, in
addition to other pollutant parameters.

3.7. Respondent discharged stormwater associated with industrial activity from the
Facility into waters of the United States, within the meaning of Sections 402(p) and 502(7) of the
CWA, 33 U.S.C. §§ 1342(p) and 1362(7), and as defined at 40 C.F.R. § 122.26(a)(14).

3.8.  Atall times relevant to this action, Respondent was covered by ISGP number
WARO011869, effective January 2, 2015, to December 31, 2019. Respondent submitted an
application for coverage under the ISGP, dated December 30, 2014, indicating that stormwater
from the Facility would discharge directly or indirectly to a surface water. Respondent submitted
a request for renewal coverage under the ISGP, dated July 26, 2019, that identified Hylebos
Creek as the receiving water for stormwater from the Facility.

3.9. On May 20, 2019, Complainant’s inspector (Inspector) conducted an
unannounced inspection of Respondent’s Facility accompanied by a stormwater inspector and
compliance specialist from Ecology

3.10. The Inspector arrived at Respondent’s Facility at or around 9:20 am, presented his
credentials to an employee at the front desk, and informed the employee that the Inspector

intended to conduct an industrial stormwater inspection of the Facility. The employee requested
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that the Inspector wait for Mr. Leo McMilian, who typically arrived around 10:00 am. The
employee identified Mr. McMilian as Respondent’s owner, and he is identified as Respondent’s
sole governor in Respondent’s filings with the Washington Secretary of State.

3.11. Ator around 10:00 am, the Inspector requested an update on when Mr. McMilian
would arrive and was provided with contact information for Respondent’s counsel at the time,
Mr. Justin Park. The Inspector phoned Mr. Park from Respondent’s parking lot and Mr. Park
stated that his client typically requires advanced appointments for regulatory inspections at
which point the Inspector notified Mr. Park that he intend to contact counsel for Complainant to
describe the Inspector’s discussions with Respondent’s employee and counsel.

3.12.  Ator around 10:40 am, Mr. McMilian arrived at the Facility. The Inspector
presented his credentials and requested access to the Facility to conduct an industrial stormwater
inspection. Mr. McMilian stated that the Inspector would need to schedule an appointment at a
later date to conduct the inspection.

3.13. After receiving a call from the Inspector, Complainant’s counsel phoned Mr. Park
to discuss access to the Facility to conduct the inspection. Following the phone conversation,
Complainant’s counsel emailed Mr. Park citations to the CWA and ISGP regarding the authority
of the Inspector to access the Facility to conduct the compliance inspection. Mr. Park responded
by offering to schedule an inspection within seven to fourteen days. Over the next three hours,
Complainant’s counsel and Mr. Park continued to correspond by email. At or around 1:40 pm, an
agreement was reached to provide the Inspector access to the Facility at 3:00 pm that day.

3.14. Once granted access to the Facility, the Inspector conducted a stormwater
compliance inspection from approximately 3:00 pm to 4:55 pm. Prior to the start of the
inspection, the Inspector informed Mr. McMilian of the purpose and expectations for the

inspection. Over the course of the inspection the Inspector observed and photographed the
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vehicle processing areas of the Facility including the two covered open-air vehicle processing
and draining areas, the location of the E-Z crusher and the exterior areas on the western portion
of the Facility.

3.15. At the two covered open-air vehicle processing and draining areas the Inspector
observed that the ground was heavily stained. The Inspector also observed three totes in the
vehicle fluid draining area that were stored without secondary containment. The Inspector was
informed by Respondent’s representative that the totes contained anti-freeze, motor oil, gear lube
and transmission oil. The inspector also observed that granular absorbent material had been
placed beneath vehicles that were being drained of fluids.

3.16. To the south of the main building and two covered open-air vehicle areas the
Inspector observed two totes containing transmission fluid that were stored uncovered and
without secondary containment. The Inspector also observed extensive dark staining extending
from the two covered open-air vehicle areas to the ground outside.

3.17. To the west of the two covered open-air vehicle areas the Inspector observed nine
totes outdoor and not under cover that were stored without secondary containment. Respondent’s
representative informed the Inspector that six of the totes were empty and the other three totes
contained motor oil, gasoline and an unknown petroleum chemical. The Inspector noted that the
area smelled strongly of petroleum and observed that the tote containing the unknown petroleum
chemical was leaking its contents to the ground.

3.18. In the area where the mobile crusher was located, the Inspector observed a catch
basin that was caked with mud and that lacked any filtration or other best management practices
to limit or prevent introduction of pollutants to the catch basin. Mr. McMilian informed the
inspector that the catch basin, along with an oil water seperator had been recently installed.

3.19. Along the northwestern and western edge of the Facility the Inspector observed a
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trench and a berm consisting of ecology blocks covered by geotextile and plastic material. The
trench and berm were separated from the western portion of the Facility by sediment fencing that
was not properly installed. Mr. McMilian informed the Inspector that the berm and trench had
been installed approximately six years earlier to help contain stormwater onsite. The Inspector
asked Mr. McMilian if stormwater discharged from the Facility, to which Mr. McMilian replied
that stormwater discharged from the southwestern portion of the Facility. The Inspector observed
that the berm and trench installed along the northwestern and western boundary of the Facility
did not extend to the southwestern boundary.

3.20. At the south end of the Facility, the Inspector observed a large uncovered
dumpster labeled “Schnitzer” containing scrap metal and located outdoors. Respondent’s
representative informed the Inspector that the dumpster was used to store sheet aluminum that
was sent to Schnitzer Steel approximately every three to four months.

3.21. At the time of the Facility inspection, the Inspector requested copies of
Respondent’s permit compliance documents. Mr. McMilian stated that all recent permit files
were located at his attorney’s office. In the week following the inspection, the Inspector
contacted Respondent to request copies of the permit compliance documents. On or around June
8, 2019, Complainant received two flash drives containing digital copies of Respondent’s permit
compliance files.

3.22. At the time of the Inspection, Mr. McMilian informed the Inspector that the
Respondent was under a court order to implement injunctive measures to ensure compliance with
the terms and conditions of Respondent’s ISGP. Mr. McMilian stated that the measures include
paving the area of the Facility adjacent to the crusher, installation of an oil-water separator,
installation of a stormwater drainage system and installation of a rain garden to allow for

infiltration of stormwater on-site.
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3.23.  On July 23, 2019, the Inspector completed an inspection report that documented
his observations during the inspection and conversations with Respondent’s representatives
including Mr. McMilian. The inspection report included photographs taken during the inspection
and information from the Inspector’s review of the permit compliance documents received from
Respondent on June 8, 2019, and other sources of publicly available information.

3.24. The documents reviewed by the Inspector included Respondent’s Stormwater
Pollution Prevention Plan dated May 2015 (SWPPP). The SWPPP states it was revised in
anticipation of withdrawing the notice of intent for ISGP coverage submitted by Respondent to
Ecology. The SWPPP explains that a trench and berm comprised of ecology blocks, soil and an
impervious liner was placed along the western edge of the Facility such that stormwater cannot
leave the Facility and therefore does not discharge to east for of Hylebos Creek.

3.25. Based on information and belief, Respondent has not withdrawn its notice of
intent for ISGP coverage nor has Ecology determined that Respondent is not subject to ISGP. On
July 24, 2019, Respondent submitted a renewal notice of intent for ISGP coverage identifying
Hylebos Creek as the location of stormwater discharge from the Facility.

3.26. Complainant reviewed publicly available information in the court docket for
Waste Action Project v. Astro Auto Wrecking, No. 2:15-cv-796-JCC (W.D. Wash.), a federal
civil action brought against the Respondent pursuant to Section 505 of the CWA, 33 U.S.C. §
1365. Following a trial held from February 27 to March 2, 2017, the Court issued its Findings of
Facts and Conclusions of Law that included, inter alia, a finding that, even after installation of
the berm and trench structure, it is more likely than not that stormwater discharged from the
southern portion of the Facility and that such discharges contained petroleum or petroleum
byproducts. /d. Dkt. 91, pp. 4-5.

3.27. Complainant reviewed publicly available information on Ecology’s Permit and
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Reporting Information System (PARIS) database, including correspondence from Ecology to
Respondent. This information included a report summarizing a water quality compliance
inspection, conducted by Ecology on February 5, 2015. The inspection report identified several
compliance issues at Respondent’s Facility including stormwater flow with visible oil, a lack of
commonly employed best management practices to address stormwater pollution and a crusher
leaking oil to the ground. Ecology’s inspection report further noted that Respondent was unable
to provide ISGP compliance documents.

3.28. Complainant’s review of the PARIS database included correspondence from
Ecology to Respondent documenting Respondent’s failure to submit quarterly discharge
monitoring reports in 2016 and 2017, and Ecology’s assessment of a penalty related to the failure
to submit required discharge monitoring reports.

3.29. The allegations set forth herein are based on the May 20, 2019 inspection, a
review of records provided by Respondent, including the Facility’s SWPPP dated May 2015, and
review of publicly available records.

3.30. As described below, from at least January 1, 2018 to May 20, 2019, Respondent
violated CWA Section 301, 33 U.S.C. § 1311, and/or the conditions and/or limitations of its
ISGP permit number WARO011869. Violations of CWA Section 301 and the ISGP are

enforceable under Section 309(g) of the CWA, 33 U.S.C. § 1319(g).

Violation 1 — Failure to Immediately Clean Up Spills
(Violation of Condition S3.B.4.b.i.3.d of the ISGP; Three Counts)

3.31. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.
3.32.  On May 20, 2019, the Inspector observed an area behind the main building used
for draining vehicles and storing engines. The Inspector observed heavy staining and a sheen on

the ground in the vehicle draining and engine storage area that extended to the southern part of
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the main building. To the west of the vehicle draining area the Inspector observed a tote
containing an unknown petroleum substance leaking its contents to the ground. To the north of
the area with the leaking tote the Inspector observed a 1000-gallon diesel fuel tank with heavy
staining on the side of the tank and staining on the ground below the hose connection to the fuel
storage tank.

3.33.  Condition S3.B.4.b.i.3.d of the ISGP requires permittees to immediately clean up
spills and leaks to prevent the discharge of pollutants.

3.34. Respondent violated condition S3.B.4.b.i.3.d of the ISGP by failing to
immediately clean up spills in the vehicle draining and engine storage area and leaks from the

tote containing the unknown petroleum substance and 1000-gallong diesel fuel tank.

Violation 2 — Failure to Provide for Secondary Containment
(Violation of Condition S3.B.4.b.i.4.a; Eight Counts)

3.35. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.36. On May 20, 2019, the Inspector observed three totes in the vehicle draining area
containing anti-freeze, motor oil, gear lube and transmission oil that were stored without
secondary containment; three totes to the west of the vehicle draining containing gasoline, motor
oil and an unknown petroleum substance that were stored without secondary contained; and two
totes to the south of the main building and vehicle processing area containing transmission fluid
that were stored without secondary containment.

3.37. Condition S3.B.4.b.i.4.a of the ISGP requires permittees to store all chemical
liquids, fluids and petroleum products on an impervious surface that is surrounded with a
containment berm or dike that is capable of containing 10% of the total enclosed container
volume or 110% of the volume contained in the largest tank, whichever is greater.

3.38. Respondent violated condition S3.B.4.b.i.4.a of the ISGP by failing to provide
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secondary containment for eight totes containing chemical liquids, fluids or petroleum products

located in the covered open-air vehicle draining area and outside this area to the west and south.

Violation 3- Failure to Locate Spill Kit Within 25 Feet of Fueling Station
(Violation of Condition S3.B.4.b.i.4.c; One Count)

3.39. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.40. On May 20, 2019, the Inspector observed a stationary 1000-gallon diesel fuel
storage tank to the north of the main building. The fuel storage tank was heavily stained on the
side and the ground below the hose connection to the fuel storage tank was also stained. No spill
kits were located within 25 feet of the fuel storage tank.

3.41. Condition S3.B.4.b.i.4.c of the ISGP requires permittees to locate spill kits within
25 feet of all fueling stations, fuel transfer stations, mobile fueling units, and used oil storage.

3.42. Respondent violated condition S3.B.4.b.i.4.c of the ISGP by failing to locate a

spill kit within 25 feet of the stationary 1000-gallon diesel fuel storage tank.

Violation 4 — Failure to Use Drip Pan
(Violation of Condition S3.B.4.b.i.4.h; One Count)

3.43. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.44. On May 20, 2019, the Inspector observed a stationary 1000-gallon diesel fuel
storage tank to the north of the main building. The fuel storage tank was heavily stained on the
side and the ground below the hose connection to the fuel storage tank was also stained.

3.45. Condition S3.B.4.b.i.4.h of the ISGP requires permittees to use drip pans and
absorbents under or around leaky vehicles and equipment or to store such equipment indoors
where feasible.

3.46. Respondent violated condition S3.B.4.b.i.4.h of the ISGP by failing to use a drip

pan beneath the hose connection to the stationary 1000-gallon diesel fuel storage tank.
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Violation 5 — Failure to Cover Dumpster
(Violation of Condition S.3.B.4.b.i.2.d; One Count)

3.47. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.48. On May 20, 2019, the Inspector observed a large dumpster labeled “Schnitzer”
that contained scrap metal and that was not under cover or fitted with a lid. At the time the
Inspector observed the dumpster it was not in use.

3.49. Condition S.3.B.4.b.i.2.d of the ISGP requires that permittees keep all dumpsters
under cover or fit with a lid that must remain closed when not in use.

3.50. Respondent violated condition S.3.B.4.b.i.2.d of the ISGP by failing to store the

scrap metal dumpster under cover or to fit with a lid when not in use.

Violation 6 — Failure to Maintain Records Onsite
(Violation of Conditions S.3.A.4.a, S.9.C.1 and S.9.C.3; One Count)

3.51. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.52.  On May 20, 2019, the Inspector requested Respondent provide ISGP compliance
records from 2015 to present. Mr. McMillan responded that all compliance records from 2015 to
present, including the May 2015 SWPPP, were located at his attorney’s office, and not
maintained onsite at the Facility.

3.53. Condition S.9.C.1 requires that the permittee retain ISGP compliance documents
onsite for a minimum of five years. Condition S.9.C.3 of the ISGP requires that permittees make
all plans, documents and records required by the ISGP immediately available to Ecology or the
local jurisdiction upon request.

3.54. Respondent violated Conditions S.9.C.1 and S.9.C.3 of the ISGP by failing to

maintain the SWPPP and ISGP compliance records onsite and to make them available when

requested.
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Violation 7 — Failure to Maintain a Complete and Updated SWPPP
(Violation of Conditions S.3.B.3, S.3.A.4.b and S.3.B.1.c; Two Counts)

3.55. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.56. On or around June 18, 2019, Complainant received from Respondent two flash
drivers containing digital files of required IGSP reports, documents and other compliance files
from 2015 through May 2019. The SWPPP provided by Respondent was dated May 2015 and
certified by Mr. McMilian on June 1, 2015. The section of the SWPPP designated for the
identification of the pollution prevention team was blank. The SWPPP stated that there are no
stormwater drainage structures at the Facility and the SWPPP site map did not depict such
structures; however, the Inspector noted that there was a catch basin located in the vicinity of the
crusher and Mr. McMilian stated that the catch basin lead to an oil-water seperator.

3.57. Condition S.3.B.3 of the ISGP requires that the SWPPP identify specific
individuals that are part of the pollution prevention team by name or title. Condition S.3.B.1.c of
the ISGP requires that the site map identify stormwater drainage and drainage structures.
Condition S.3.A.4.b requires that the SWPPP and site map be modified whenever there is a
chance in design, construction, operation, or maintenance at the facility that significantly
changes the nature of pollutants discharged in the stormwater from the facility.

3.58. Respondent violated condition S.3.B.3 of the ISGP by failing to maintain a
complete and updated SWPPP and violated conditions S.3.A.4.b and S.3.B.1.c by not identifying

stormwater drainage and drainage structures present at the Facility.

Violation 8 — Failure to Conduct or Document Annual Training
(Violation of Condition S3.B.4.b.i.5 or S9.C.1.e; One Count)

3.59. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.60. On or around June 18, 2019, Complainant received from Respondent two flash
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drivers containing digital files of required IGSP reports, documents and other compliance files
from 2015 through May 2019. The files provided did not include any documents related to
Respondent’s completion and/or documentation of annual SWPPP training for employees in
2018.

3.61. Condition S3.B.4.b.1.5 of the ISGP requires that employees who have duties in
areas of industrial activities subject to the ISGP receive, at a minimum, annual SWPPP training
and that a log of the specific dates on which employees are trained be maintained. Condition
S9.C.1.e of the ISGP requires that logs of annual training be maintained for a period of at least
five years.

3.62. Respondent violated conditions S3.B.4.b.i.5 or S9.C.1.e of the ISGP by either
failing to provide annual SWPPP training for employees in 2018 or failing to document such

training.

Violation 9 — Failure to Accurately Complete Monthly Inspection Reports
(Violation of Condition S7.C.1; 17 Counts)

3.63. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.64. On or around June 18, 2019, Complainant received from Respondent two flash
drivers containing digital files of required IGSP reports, documents and other compliance files
from 2015 through May 2019. The files included Respondent’s monthly visual inspection reports
from January 2018 through May 2019. The Inspector’s review of the monthly visual inspection
reports concluded the reports were incomplete and inconsistent. None of the reports from
January 2018 to May 2019 were certified or identified the time of the inspection. The reports
also contained inconsistent assessments of site conditions, stating that no discharge was
occurring while simultaneously observing the discharge was free from pollutants. The reports

stated that secondary containment was in use and no leaking vehicles or equipment were present
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at the Facility, which is inconsistent with the Inspectors observations on May 20, 2019.

3.65. Condition S.7.A.1 requires a permittee to conduct and document visual
inspections of the site each month. Condition S7.C.1 of the ISGP requires that visual inspections
be recorded, include the time and date of the inspection and provide a certification that the report
is true, accurate and complete.

3.66. Respondent violated Condition S7.C.1 of the ISGP by failing to accurately and/or

completely record information in monthly visual inspection reports.

Violation 10 — Failure to Complete Discharge Monitoring Report
(Violation of Condition S9.A.4; One Count)

3.67. Paragraphs 3.1 to 3.30 are realleged and incorporated herein by reference.

3.68. On or around June 18, 2019, Complainant received from Respondent two flash
drivers containing digital files of required IGSP reports, documents and other compliance files
from 2015 through May 2019. The files included Respondent’s discharge monitoring report for
the first quarter of 2019. The Inspector’s review of the first quarter discharge monitoring report
concluded that the Respondent failed to sample the discharge of stormwater or to indicate why a
sample was not collected for the quarter.

3.69. Condition S9.A.4 of the ISGP requires a permittee to submit a discharge
monitoring report for each reporting period whether or not the facility discharged stormwater
from the site. If no stormwater sample was obtained from the site during the reporting period,
condition S9.A.4.a of the ISGP requires the permittee to submit a discharge monitoring report
indicating “no sample obtained” or “no discharge during quarter.”

3.70. Respondent violated Condition S9.A.4 of the ISGP by failing to state on the

discharge monitoring report for the first quarter of 2019 why no discharge sample was obtained.

In the Matter of: Astro Auto Wrecking, LLC U.S. Environmental Protection Agency
Docket Number: CWA-10-2021-0097 1200 Sixth Avenue, Suite 155, 11-C07
Complaint Seattle, Washington 98101

Page 17 of 25





IV.  PROPOSED PENALTY
4.1.  Based on the foregoing allegations, Respondent violated section 301 of the CWA,

33 U.S.C. § 1311, and violated permit conditions or limitations in a permit issued pursuant to
section 402 of the CWA, 33 U.S.C. § 1342. Consequently, pursuant to section 309(g)(2)(B) of
the CWA, 33 U.S.C. § 1319(g)(2)(B), and 40 C.F.R. Part 19, Respondent is liable for the
administrative assessment of civil penalties in an amount not to exceed $22,584 per day for each
violation up to a maximum of $282,293.

4.2.  Based on the foregoing allegations, Complainant seeks to assess civil penalties for
36 separate and distinct violations of the ISGP.

4.3.  In accordance with 40 C.F.R. § 22.14(a)(4)(i1), Complainant proposes that a Final
Order be issued to Respondent assessing penalties in an amount not to exceed $282,293, and
taking into account the nature, circumstances, extent and gravity of the violations, and, with
respect to the violator, ability to pay, any prior history of such violations, the degree of
culpability, economic benefit or savings (if any) resulting from the violations, and such other
matters as justice may require. 33 U.S.C. § 1319(g)(3).

4.3.1 Nature, Circumstances and Gravity of the Violations: Respondent failed to
implement required terms and conditions of the ISGP intended to prevent or
limit stormwater pollution caused by leaks and spills. As set forth in the
allegations, the Inspector observed heavy staining and a sheen on the ground
in the vehicle draining that extended from the interior to the exterior of the
building. The Inspector also observed a tote containing an unknown petroleum
substance leaking its contents to the ground and a 1000-gallon diesel fuel tank

with heavy staining on the side of the tank and staining on the ground below
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the hose connection to the fuel storage tank. Respondent’s failures to
immediately respond and cleanup these spills and leaks are serious violations
that greatly increase the potential that pollutants will commingle with
stormwater that reaches Hylebos Creek, a surface water that is listed by
Ecology as impaired. Furthermore, Respondent’s failure to implement
required secondary containment measures, to use drip pans beneath leaking
equipment and to properly locate a spill response kits increases the risk of
large releases or spills and complicates efforts to mitigate the impacts of such
spills and releases. The Court in Waste Action Project v. Astro Auto Wrecking,
No. 2:15-cv-796-JCC (W.D. Wash.), Dkt. 91 pp. 4-5, concluded that it is more
likely than not that stormwater contaminated with petroleum has been
discharged from Respondent’s Facility. Since the Court’s finding, and as
alleged herein, Respondent has continued to engage in practices that can
reasonably be expected to cause and contribute to ongoing discharges of
contaminated stormwater. The allegations concerning Respondent’s failure to
maintain a complete and updated SWPPP, to provide compliance records
when requested and to submit complete and accurate monthly and quarterly
reports required by the ISGP are all serious violations. Respondent’s failure to
maintain a complete and updated SWPPP and to fully comply with monthly
inspection and quarterly reporting requirements inhibits its ability to assess
and evaluate, on a continuing basis, the effectiveness of its stormwater
pollution prevention measures and to identify pollution problems. Failure to

implement these core permit requirements undermines a critical condition of
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the ISGP that requires implementation of corrective action measures to
address ineffective pollution prevention measures and to reduce stormwater
pollution that exceeds specified monitoring benchmarks. Respondent’s failure
to comply with these monitoring and reporting requirements, in addition to its
failure to maintain and make available required compliance documentation,
complicates Complainant’s and Ecology’s regulatory oversight efforts.
Without access to the self-monitoring and reporting that the ISGP requires of
all permittees Complainant and Ecology cannot fully understand and evaluate,
and therefore address, impacts the Facility may be causing to water quality
and, by extension, impacts the Facility may be causing to human health and
the environment. The ISGP requires Respondent to monitor and sample its
stormwater discharge for pollutants including turbidity, pH, copper, zinc, lead
and petroleum hydrocarbons. These are the pollutants that could reasonably be
expected to be present in Respondent’s stormwater discharges. Hylebos Creek
and the downstream waters of Hylebos Waterway and Commencement Bay
are listed as impaired for copper, meaning that the levels of copper in these
waters exceed standards that are established to protect designated uses.
Copper is a toxic pollutant that causes adverse impacts to aquatic life

including threatened and endangered salmonids in Puget Sound.

4.3.2 Respondent’s Ability to Pay: Complainant has no information indicating that
Respondent is unable to pay a penalty up to the statutory maximum penalty
for the violations set forth in this Complaint. Complainant will consider any
information submitted by Respondent related to its ability to pay a penalty.
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4.3.3 Respondent’s History of Prior Violations: Respondent has a long history of
non-compliance with its ISGP permit. Since it received coverage under the
2015 ISGP, Respondent has received correspondence from Ecology
concerning Respondent’s failure to submit required discharge monitoring
reports in 2015, 2016 and 2017. On June 20, 2018, Ecology assessed
Respondent a $3,000 penalty for failure to submit quarterly discharge
monitoring reports in 2016. In 2015, Respondent was sued by a citizen group
alleging violations of its ISGP. On summary judgment, and again after a trial,
the Court found Respondent liable for numerous permit violations including
failure to implement secondary containment for fluid storage, failure to
indicate compliance status on 40 monthly inspection reports, failure to prepare
24 noncompliance reports, failure to fulfill corrective action requirements in
2011 and 2014, failure to prepare complete and accurate annual reports, and
failure to sample stormwater discharges over three quarterly reporting periods.
Waste Action Project v. Astro Auto Wrecking, No. 2:15-cv-796-JCC (W.D.
Wash.), Dkt. 67 and 91.

4.3.4 Respondent’s Degree of Culpability: Respondent has been operating under an
ISGP for over ten years. In 2014 and 2019, Respondent submitted applications
for renewal coverage under the ISGP. In 2015, Respondent prepared a
SWPPP that was signed and certified by Mr. McMilian, listed as
Respondent’s governor in filings with the Washington Secretary of State.
Furthermore, as noted above, Respondent received repeated correspondence

from Ecology informing it of its non-compliance with reporting requirements.
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In 2017, Respondent was ordered by a federal court to implement injunctive
measures to improve its stormwater management. /d. at Dkt. 91, pp. 6-8.
Based on information and belief, Respondent has not completed all injunctive
measures ordered by the Court. Respondent’s long-running disregard for the
requirements of the ISGP and its failure to take measures to correct violations
even when brought to its attention by Ecology and the District Court for the
Western District of Washington supports a high degree of culpability for the
violations alleged herein.

4.3.5 Respondent’s Economic Benefit: Respondent received an economic benefit by
avoiding the costs of complying with ISGP permit requirements, including the
labor, service and capital costs necessary to maintain an up-to-date SWPPP, to
implement required BMPs, to provide for secondary containment, to provide
for employee training, and to conduct required inspection, monitoring and
reporting.

4.3.6 Other Matters as Justice Requires: There are no facts known to Complainant

justifying the use of this factor to adjust the penalty amount.

V. NOTICE OF OPPORTUNITY TO REQUEST A HEARING

5.1.  Pursuant to Section 309(g) of the CWA, 33 U.S.C. § 1319(g), and 40 C.F.R.
§ 22.14(a)(5), notice is hereby given that Respondent has the right to file an Answer requesting a
hearing on any material fact contained in this Complaint or on the appropriateness of the penalty
proposed herein. Upon request, the Presiding Officer may hold a hearing that would be

conducted in accordance with the provisions of 40 C.F.R. Part 22 (“Part 22 Rules”) and the
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Administrative Procedures Act, 5 U.S.C. § 551 et seq. A copy of the Part 22 Rules was provided
to Respondent with service of this Complaint.

5.2.  Respondent’s Answer, including any request for hearing, must comply with
40 C.F.R. § 22.15 and must be filed with the Regional Hearing Clerk within thirty (30) days after
service of the Complaint, as determined by reference to 40 C.F.R. § 22.7(c).

5.3. The EPA Regional Judicial Officers for Region 10 issued a Standing Order,
pursuant to 40 C.F.R. § 22.5(a)(1), designating EPA’s Outlook-based email system to serve as
the Region’s Electronic Filing System (EFS). The Standing Order does not require that
documents be filed using the email EFS. Rather it authorizes the use of email EFS as an option,
in addition to the methods of service already authorized by the Part 22 Rules for the filing of
documents with the Regional Hearing Clerk. A copy of the Standing Order was provided to
Respondent with service of this Complaint.

5.4 The original and one copy of the Answer to this Complaint, as well as the original
and one copy of all other documents which Respondent files in this action, must be sent to:

Regional Hearing Clerk

U.S. Environmental Protection Agency, Region 10
1200 Sixth Avenue, Suite 155

Mail Stop ORC-11-C07

Seattle, WA 98101

If Respondent elects to use the email EFS, documents may be emailed to the Regional Hearing

Clerk at R10_ RHC(@epa.gov.

VI. FAILURE TO FILE AN ANSWER

6.1.  In accordance with 40 C.F.R. § 22.15, Respondent’s Answer must clearly and

directly admit, deny, or explain each of the factual allegations contained in this Complaint with
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regard to which Respondent has any knowledge. Respondent’s Answer must also state: (1) the
circumstances or arguments which are alleged to constitute the grounds of defense; (2) the facts
which Respondent intends to place at issue; and (3) whether a hearing is requested. Failure to
admit, deny or explain any material factual allegations contained herein constitutes an admission
of the allegation.

6.2.  If Respondent fails to file a timely Answer to this Complaint, Respondent may be
found to be in default, pursuant to 40 C.F.R. § 22.17, which constitutes an admission of all the
facts alleged in the Complaint and a waiver of the right to a hearing.

6.3.  Pursuant to 40 C.F.R. § 22.17(d), the penalty assessed in any default order shall
become due and payable by Respondent without further proceedings thirty (30) days after the

default order becomes final.

VII. INFORMAL SETTLEMENT CONFERENCE

7.1.  Whether or not Respondent requests a hearing, Respondent may request an
informal settlement conference to discuss the facts of this case, the proposed penalty, and the
possibility of settling this matter. To request such a settlement conference Respondent should
contact:

Alex Fidis, Assistant Regional Counsel

U.S. Environmental Protection Agency, Region 10
1200 Sixth Avenue, Suite 155

Mail Stop ORC-11-C07

Seattle, WA 98101

(206) 553-4710

Fidis.alexander@epa.gov

7.2. A request for an informal settlement conference does not extend the thirty (30)
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day period for filing a written Answer to this Complaint, nor does it waive Respondent’s right to
request a hearing.

7.3.  Respondent is advised that, after the Complaint is issued, the Part 22 Rules
prohibit any ex parte (unilateral) discussion of the merits of these or any other factually related
proceedings with the Administrator, the Environmental Appeals Board or its members, the
Regional Judicial Officer, the Presiding Officer, or any other person who is likely to advise these

officials in the decision of this case.

VIII. RESERVATIONS

8.1.  Neither assessment nor payment of an administrative civil penalty pursuant to this
Complaint shall affect Respondent’s continuing obligation to comply with: (1) the CWA and all
other environmental statutes and regulations promulgated thereunder; (2) the terms and
conditions of all applicable CWA permits; (3) and any Compliance Order issued to Respondent

under Section 309(a) of the CWA, 33 U.S.C. § 1319(a), concerning the violations alleged herein.

EDWARD EE‘V‘;J&SQK”SSVKSK.
KOWALSK] ~Dae: 20210419
EDWARD J. KOWALSKI, Director

Enforcement and Compliance Assurance Division
EPA Region 10
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Astro Auto Wrecking, LLC

Federal Way, Washington CERTIFICATE OF SERVICE

Respondent.

The undersigned certifies that the original COMPLAINT in the above-captioned matter

was delivered via email to:

Regional Hearing Clerk
U.S. Environmental Protection Agency, Region 10
R10_RHC@epa.gov

Further, the undersigned certifies that a true and correct copy of the COMPLAINT was

served on Respondent Astro Auto Wrecking via United States Postal Service, Certified Mail,

Number 7019 2280 0001 9008 7275 sent to:

Astro Auto Wrecking, LLC

c/o Christina Fleming, Registered Agent
37307 Enchanted Parkway South
Federal Way, Washington

98003-7614

Dated this 28th day of April, 2020

Digitally signed by EVAN

EVAN FI DIS 222?2021.04.28

14:20:23 -07'00"
E. Alexander Fidis
Assistant Regional Counsel
U.S. Environmental Protection Agency, Region 10
1200 6™ Avenue, Suite 155, ORC-11C-C07
Seattle, Washington 98101

CERTIFICATE OF SERVICE U.S. Environmental Protection Agency
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Authority: 7 U.S.C. 1361; 15 U.S.C. 2615; 33 U.S.C. 1319, 1342, 1361, 1415 and 1418; 42 U.S.C. 300g-3(g),
6912, 6925, 6928, 6991e and 6992d; 42 U.S.C. 7413(d), 7524(c), 7545(d), 7547, 7601 and 7607(a), 9609,
and 11045.

Source: 64 FR 40176, July 23, 1999, unless otherwise noted.

Subpart A—General

§22.1 Scope of this part.

(a) These Consolidated Rules of Practice govern all administrative adjudicatory proceedings for:

(1) The assessment of any administrative civil penalty under section 14(a) of the Federal Insecticide,
Fungicide, and Rodenticide Act as amended (7 U.S.C. 136/(a));

(2) The assessment of any administrative civil penalty under sections 113(d), 205(c), 211(d) and 213(d)
of the Clean Air Act, as amended (42 U.S.C. 7413(d), 7524(c), 7545(d) and 7547(d)), and a determination
of nonconforming engines, vehicles or equipment under sections 207(c) and 213(d) of the Clean Air Act,
as amended (42 U.S.C. 7541(c) and 7547(d));

(3) The assessment of any administrative civil penalty or for the revocation or suspension of any permit
under section 105(a) and (f) of the Marine Protection, Research, and Sanctuaries Act as amended (33
U.S.C. 1415(a) and (f));

(4) The issuance of a compliance order or the issuance of a corrective action order, the termination of a
permit pursuant to section 3008(a)(3), the suspension or revocation of authority to operate pursuant to
section 3005(e), or the assessment of any civil penalty under sections 3008, 9006, and 11005 of the Solid
Waste Disposal Act, as amended (42 U.S.C. 6925(d), 6925(e), 6928, 6991e, and 6992d)), except as
provided in part 24 of this chapter;

(5) The assessment of any administrative civil penalty under sections 16(a) and 207 of the Toxic
Substances Control Act (15 U.S.C. 2615(a) and 2647);

(6) The assessment of any Class Il penalty under sections 309(g) and 311(b)(6), or termination of any
permit issued pursuant to section 402(a) of the Clean Water Act, as amended (33 U.S.C. 1319(g),
1321(b)(6), and 1342(a));

(7) The assessment of any administrative civil penalty under section 109 of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, as amended (42 U.S.C. 9609);

(8) The assessment of any administrative civil penalty under section 325 of the Emergency Planning and
Community Right-To-Know Act of 1986 (“EPCRA”) (42 U.S.C. 11045);

(9) The assessment of any administrative civil penalty under sections 1414(g)(3)(B), 1423(c), and 1447(b)
of the Safe Drinking Water Act as amended (42 U.S.C. 300g-3(g)(3)(B), 300h-2(c), and 300j-6(b)), or the
issuance of any order requiring both compliance and the assessment of an administrative civil penalty
under section 1423(c);

(10) The assessment of any administrative civil penalty or the issuance of any order requiring
compliance under Section 5 of the Mercury-Containing and Rechargeable Battery Management Act (42
U.S.C. 14304).





(11) The assessment of any administrative civil penalty under section 1908(b) of the Act To Prevent
Pollution From Ships (“APPS”), as amended (33 U.S.C. 1908(b)).

(b) The supplemental rules set forth in subparts H and | of this part establish special procedures for
proceedings identified in paragraph (a) of this section where the Act allows or requires procedures
different from the procedures in subparts A through G of this part. Where inconsistencies exist between
subparts A through G of this part and subpart H or | of this part, subparts H or | of this part shall apply.

(c) Questions arising at any stage of the proceeding which are not addressed in these Consolidated Rules
of Practice shall be resolved at the discretion of the Administrator, Environmental Appeals Board,
Regional Administrator, or Presiding Officer, as provided for in these Consolidated Rules of Practice.

[64 FR 40176, July 23, 1999, as amended at 65 FR 30904, May 15, 2000; 79 FR 65900, Nov. 6, 2014; 81
FR 73970, Oct. 25, 2016]

§22.2 Use of number and gender.

As used in these Consolidated Rules of Practice, words in the singular also include the plural and words
in the masculine gender also include the feminine, and vice versa, as the case may require.

§22.3 Definitions.

(a) The following definitions apply to these Consolidated Rules of Practice:

Act means the particular statute authorizing the proceeding at issue.

Administrative Law Judge means an Administrative Law Judge appointed under 5 U.S.C. 3105.
Administrator means the Administrator of the U.S. Environmental Protection Agency or his delegate.
Agency means the United States Environmental Protection Agency.

Business confidentiality claim means a confidentiality claim as defined in 40 CFR 2.201(h).

Clerk of the Board means an individual duly authorized to serve as Clerk of the Environmental Appeals
Board.

Commenter means any person (other than a party) or representative of such person who timely:

(1) Submits in writing to the Regional Hearing Clerk that he is providing or intends to provide comments
on the proposed assessment of a penalty pursuant to sections 309(g)(4) and 311(b)(6)(C) of the Clean
Water Act or section 1423(c) of the Safe Drinking Water Act, whichever applies, and intends to
participate in the proceeding; and

(2) Provides the Regional Hearing Clerk with a return address.

Complainant means any person authorized to issue a complaint in accordance with §§22.13 and 22.14
on behalf of the Agency to persons alleged to be in violation of the Act. The complainant shall not be a
member of the Environmental Appeals Board, the Regional Judicial Officer or any other person who will
participate or advise in the adjudication.

Consolidated Rules of Practice means the regulations in this part.





Environmental Appeals Board means the Board within the Agency described in 40 CFR 1.25.
Final order means:

(1) An order issued by the Environmental Appeals Board or the Administrator after an appeal of an initial
decision, accelerated decision, decision to dismiss, or default order, disposing of the matter in
controversy between the parties;

(2) An initial decision which becomes a final order under §22.27(c); or
(3) A final order issued in accordance with §22.18.

Hearing means an evidentiary hearing on the record, open to the public (to the extent consistent with
§22.22(a)(2)), conducted as part of a proceeding under these Consolidated Rules of Practice.

Hearing Clerk means the Hearing Clerk, Mail Code 1900, U.S. Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington, DC 20460.

Initial decision means the decision issued by the Presiding Officer pursuant to §§22.17(c), 22.20(b) or
22.27 resolving all outstanding issues in the proceeding.

Party means any person that participates in a proceeding as complainant, respondent, or intervenor.

Permit action means the revocation, suspension or termination of all or part of a permit issued under
section 102 of the Marine Protection, Research, and Sanctuaries Act (33 U.S.C. 1412) or termination
under section 402(a) of the Clean Water Act (33 U.S.C. 1342(a)) or section 3005(d) of the Solid Waste
Disposal Act (42 U.S.C. 6925(d)).

Person includes any individual, partnership, association, corporation, and any trustee, assignee, receiver
or legal successor thereof; any organized group of persons whether incorporated or not; and any officer,
employee, agent, department, agency or instrumentality of the Federal Government, of any State or
local unit of government, or of any foreign government.

Presiding Officer means an individual who presides in an administrative adjudication until an initial
decision becomes final or is appealed. The Presiding Officer shall be an Administrative Law Judge, except
where §§22.4(b), 22.16(c) or 22.51 allow a Regional Judicial Officer to serve as Presiding Officer.

Proceeding means the entirety of a single administrative adjudication, from the filing of the complaint
through the issuance of a final order, including any action on a motion to reconsider under §22.32.

Regional Administrator means, for a case initiated in an EPA Regional Office, the Regional Administrator
for that Region or any officer or employee thereof to whom his authority is duly delegated.

Regional Hearing Clerk means an individual duly authorized to serve as hearing clerk for a given region,
who shall be neutral in every proceeding. Correspondence with the Regional Hearing Clerk shall be
addressed to the Regional Hearing Clerk at the address specified in the complaint. For a case initiated at
EPA Headquarters, the term Regional Hearing Clerk means the Hearing Clerk.

Regional Judicial Officer means a person designated by the Regional Administrator under §22.4(b).

Respondent means any person against whom the complaint states a claim for relief.





(b) Terms defined in the Act and not defined in these Consolidated Rules of Practice are used consistent
with the meanings given in the Act.

[64 FR 40176, July 23, 1999, as amended at 65 FR 30904, May 15, 2000; 79 FR 65901, Nov. 6, 2014]

§22.4 Powers and duties of the Environmental Appeals Board, Regional Judicial Officer and Presiding
Officer; disqualification, withdrawal, and reassignment.

(a) Environmental Appeals Board. (1) The Environmental Appeals Board rules on appeals from the initial
decisions, rulings and orders of a Presiding Officer in proceedings under these Consolidated Rules of
Practice, and approves settlement of proceedings under these Consolidated Rules of Practice
commenced at EPA Headquarters. The Environmental Appeals Board may refer any case or motion to
the Administrator when the Environmental Appeals Board, in its discretion, deems it appropriate to do
so. When an appeal or motion is referred to the Administrator by the Environmental Appeals Board, all
parties shall be so notified and references to the Environmental Appeals Board in these Consolidated
Rules of Practice shall be interpreted as referring to the Administrator. If a case or motion is referred to
the Administrator by the Environmental Appeals Board, the Administrator may consult with any EPA
employee concerning the matter, provided such consultation does not violate §22.8. Motions directed
to the Administrator shall not be considered except for motions for disqualification pursuant to
paragraph (d) of this section, or motions filed in matters that the Environmental Appeals Board has
referred to the Administrator.

(2) In exercising its duties and responsibilities under these Consolidated Rules of Practice, the
Environmental Appeals Board may do all acts and take all measures as are necessary for the efficient,
fair and impartial adjudication of issues arising in a proceeding, including imposing procedural sanctions
against a party who without adequate justification fails or refuses to comply with these Consolidated
Rules of Practice or with an order of the Environmental Appeals Board. Such sanctions may include
drawing adverse inferences against a party, striking a party's pleadings or other submissions from the
record, and denying any or all relief sought by the party in the proceeding.

(b) Regional Judicial Officer. Each Regional Administrator shall delegate to one or more Regional Judicial
Officers authority to act as Presiding Officer in proceedings under subpart | of this part, and to act as
Presiding Officer until the respondent files an answer in proceedings under these Consolidated Rules of
Practice to which subpart | of this part does not apply. The Regional Administrator may also delegate to
one or more Regional Judicial Officers the authority to approve settlement of proceedings pursuant to
§22.18(b)(3). These delegations will not prevent a Regional Judicial Officer from referring any motion or
case to the Regional Administrator. A Regional Judicial Officer shall be an attorney who is a permanent
or temporary employee of the Agency or another Federal agency and who may perform other duties
within the Agency. A Regional Judicial Officer shall not have performed prosecutorial or investigative
functions in connection with any case in which he serves as a Regional Judicial Officer. A Regional
Judicial Officer shall not knowingly preside over a case involving any party concerning whom the
Regional Judicial Officer performed any functions of prosecution or investigation within the 2 years
preceding the commencement of the case. A Regional Judicial Officer shall not prosecute enforcement
cases and shall not be supervised by any person who supervises the prosecution of enforcement cases,
but may be supervised by the Regional Counsel.





(c) Presiding Officer. The Presiding Officer shall conduct a fair and impartial proceeding, assure that the
facts are fully elicited, adjudicate all issues, and avoid delay. The Presiding Officer may:

(1) Conduct administrative hearings under these Consolidated Rules of Practice;

(2) Rule upon motions, requests, and offers of proof, and issue all necessary orders;
(3) Administer oaths and affirmations and take affidavits;

(4) Examine witnesses and receive documentary or other evidence;

(5) Order a party, or an officer or agent thereof, to produce testimony, documents, or other non-
privileged evidence, and failing the production thereof without good cause being shown, draw adverse
inferences against that party;

(6) Admit or exclude evidence;
(7) Hear and decide questions of facts, law, or discretion;

(8) Require parties to attend conferences for the settlement or simplification of the issues, or the
expedition of the proceedings;

(9) Issue subpoenas authorized by the Act; and

(10) Do all other acts and take all measures necessary for the maintenance of order and for the efficient,
fair and impartial adjudication of issues arising in proceedings governed by these Consolidated Rules of
Practice.

(d) Disqualification, withdrawal and reassignment. (1) The Administrator, the Regional Administrator,
the members of the Environmental Appeals Board, the Regional Judicial Officer, or the Administrative
Law Judge may not perform functions provided for in these Consolidated Rules of Practice regarding any
matter in which they have a financial interest or have any relationship with a party or with the subject
matter which would make it inappropriate for them to act. Any party may at any time by motion to the
Administrator, Regional Administrator, a member of the Environmental Appeals Board, the Regional
Judicial Officer or the Administrative Law Judge request that he or she disqualify himself or herself from
the proceeding. If such a motion to disqualify the Regional Administrator, Regional Judicial Officer or
Administrative Law Judge is denied, a party may appeal that ruling to the Environmental Appeals Board.
If a motion to disqualify a member of the Environmental Appeals Board is denied, a party may appeal
that ruling to the Administrator. There shall be no interlocutory appeal of the ruling on a motion for
disqualification. The Administrator, the Regional Administrator, a member of the Environmental Appeals
Board, the Regional Judicial Officer, or the Administrative Law Judge may at any time withdraw from any
proceeding in which he deems himself disqualified or unable to act for any reason.

(2) If the Administrator, the Regional Administrator, the Regional Judicial Officer, or the Administrative
Law Judge is disqualified or withdraws from the proceeding, a qualified individual who has none of the
infirmities listed in paragraph (d)(1) of this section shall be assigned as a replacement. The Administrator
shall assign a replacement for a Regional Administrator who withdraws or is disqualified. Should the
Administrator withdraw or be disqualified, the Regional Administrator from the Region where the case
originated shall replace the Administrator. If that Regional Administrator would be disqualified, the
Administrator shall assign a Regional Administrator from another Region to replace the Administrator.





The Regional Administrator shall assign a new Regional Judicial Officer if the original Regional Judicial
Officer withdraws or is disqualified. The Chief Administrative Law Judge shall assign a new
Administrative Law Judge if the original Administrative Law Judge withdraws or is disqualified.

(3) The Chief Administrative Law Judge, at any stage in the proceeding, may reassign the case to an
Administrative Law Judge other than the one originally assigned in the event of the unavailability of the
Administrative Law Judge or where reassignment will result in efficiency in the scheduling of hearings
and would not prejudice the parties.

[64 FR 40176, July 23, 1999, as amended at 82 FR 2234, Jan. 9, 2017]
§22.5 Filing, service by the parties, and form of all filed documents; business confidentiality claims.

(a) Filing of documents. (1) The original and one copy of each document intended to be part of the
record shall be filed with the Headquarters or Regional Hearing Clerk, as appropriate, when the
proceeding is before the Presiding Officer, or filed with the Clerk of the Board when the proceeding is
before the Environmental Appeals Board. A document is filed when it is received by the appropriate
Clerk. When a document is required to be filed with the Environmental Appeals Board, the document
shall be sent to the Clerk of the Board by U.S. Mail, delivered by hand or courier (including delivery by
U.S. Express Mail or by a commercial delivery service), or transmitted by the Environmental Appeal
Board's electronic filing system, according to the procedures specified in 40 CFR 124.19 (i)(2)(i), (ii), and
(iii). The Presiding Officer or the Environmental Appeals Board may by order authorize or require filing
by facsimile or an electronic filing system, subject to any appropriate conditions and limitations.

(2) When the Presiding Officer corresponds directly with the parties, the original of the correspondence
shall be filed with the Regional Hearing Clerk. Parties who correspond directly with the Presiding Officer
shall file a copy of the correspondence with the Regional Hearing Clerk.

(3) A certificate of service shall accompany each document filed or served in the proceeding.

(b) Service of documents. Unless the proceeding is before the Environmental Appeals Board, a copy of
each document filed in the proceeding shall be served on the Presiding Officer and on each party. In a
proceeding before the Environmental Appeals Board, a copy of each document filed in the proceeding
shall be served on each party.

(1) Service of complaint. (i) Complainant shall serve on respondent, or a representative authorized to
receive service on respondent's behalf, a copy of the signed original of the complaint, together with a
copy of these Consolidated Rules of Practice. Service shall be made personally, by certified mail with
return receipt requested, or by any reliable commercial delivery service that provides written
verification of delivery.

(ii)(A) Where respondent is a domestic or foreign corporation, a partnership, or an unincorporated
association which is subject to suit under a common name, complainant shall serve an officer, partner, a
managing or general agent, or any other person authorized by appointment or by Federal or State law to
receive service of process.

(B) Where respondent is an agency of the United States complainant shall serve that agency as provided
by that agency's regulations, or in the absence of controlling regulation, as otherwise permitted by law.
Complainant should also provide a copy of the complaint to the senior executive official having





responsibility for the overall operations of the geographical unit where the alleged violations arose. If
the agency is a corporation, the complaint shall be served as prescribed in paragraph (b)(1)(ii)(A) of this
section.

(C) Where respondent is a State or local unit of government, agency, department, corporation or other
instrumentality, complainant shall serve the chief executive officer thereof, or as otherwise permitted
by law. Where respondent is a State or local officer, complainant shall serve such officer.

(iii) Proof of service of the complaint shall be made by affidavit of the person making personal service, or
by properly executed receipt. Such proof of service shall be filed with the Regional Hearing Clerk
immediately upon completion of service.

(2) Service of filed documents other than the complaint, rulings, orders, and decisions. All documents
filed by a party other than the complaint, rulings, orders, and decisions shall be served by the filing party
on all other parties. Service may be made personally, by U.S. mail (including certified mail, return receipt
requested, Overnight Express and Priority Mail), by any reliable commercial delivery service, or by
facsimile or other electronic means, including but not necessarily limited to email, if service by such
electronic means is consented to in writing. A party who consents to service by facsimile or email must
file an acknowledgement of its consent (identifying the type of electronic means agreed to and the
electronic address to be used) with the appropriate Clerk. In addition, the Presiding Officer or the
Environmental Appeals Board may by order authorize or require service by facsimile, email, or other
electronic means, subject to any appropriate conditions and limitations.

(c) Form of documents. (1) Except as provided in this section, or by order of the Presiding Officer or of
the Environmental Appeals Board there are no specific requirements as to the form of documents.

(2) The first page of every filed document shall contain a caption identifying the respondent and the
docket number. All legal briefs and legal memoranda greater than 20 pages in length (excluding
attachments) shall contain a table of contents and a table of authorities with page references.

(3) The original of any filed document (other than exhibits) shall be signed by the party filing or by its
attorney or other representative. The signature constitutes a representation by the signer that he has
read the document, that to the best of his knowledge, information and belief, the statements made
therein are true, and that it is not interposed for delay.

(4) The first document filed by any person shall contain the name, mailing address, telephone number,
and email address of an individual authorized to receive service relating to the proceeding on behalf of
the person. Parties shall promptly file any changes in this information with the Headquarters or Regional
Hearing Clerk or the Clerk of the Board, as appropriate, and serve copies on the Presiding Officer and all
parties to the proceeding. If a party fails to furnish such information and any changes thereto, service to
the party's last known address shall satisfy the requirements of paragraph (b)(2) of this section and
§22.6.

(5) The Environmental Appeals Board or the Presiding Officer may exclude from the record any
document which does not comply with this section. Written notice of such exclusion, stating the reasons
therefor, shall be promptly given to the person submitting the document. Such person may amend and
resubmit any excluded document upon motion granted by the Environmental Appeals Board or the
Presiding Officer, as appropriate.





(d) Confidentiality of business information. (1) A person who wishes to assert a business confidentiality
claim with regard to any information contained in any document to be filed in a proceeding under these
Consolidated Rules of Practice shall assert such a claim in accordance with 40 CFR part 2 at the time that
the document is filed. A document filed without a claim of business confidentiality shall be available to
the public for inspection and copying.

(2) Two versions of any document which contains information claimed confidential shall be filed with
the Regional Hearing Clerk:

(i) One version of the document shall contain the information claimed confidential. The cover page shall
include the information required under paragraph (c)(2) of this section and the words “Business
Confidentiality Asserted”. The specific portion(s) alleged to be confidential shall be clearly identified
within the document.

(ii) A second version of the document shall contain all information except the specific information
claimed confidential, which shall be redacted and replaced with notes indicating the nature of the
information redacted. The cover page shall state that information claimed confidential has been deleted
and that a complete copy of the document containing the information claimed confidential has been
filed with the Regional Hearing Clerk.

(3) Both versions of the document shall be served on the Presiding Officer and the complainant. Both
versions of the document shall be served on any party, non-party participant, or representative thereof,
authorized to receive the information claimed confidential by the person making the claim of
confidentiality. Only the redacted version shall be served on persons not authorized to receive the
confidential information.

(4) Only the second, redacted version shall be treated as public information. An EPA officer or employee
may disclose information claimed confidential in accordance with paragraph (d)(1) of this section only as
authorized under 40 CFR part 2.

[64 FR 40176, July 23, 1999, as amended at 69 FR 77639, Dec. 28, 2004; 79 FR 65901, Nov. 6, 2014; 82
FR 2234, Jan. 9, 2017]

§22.6 Filing and service of rulings, orders and decisions.

All rulings, orders, decisions, and other documents issued by the Regional Administrator or Presiding
Officer shall be filed with the Headquarters or Regional Hearing Clerk, as appropriate, in any manner
allowed for the service of such documents. All rulings, orders, decisions, and other documents issued by
the Environmental Appeals Board shall be filed with the Clerk of the Board. The Clerk of the Board, the
Headquarters Hearing Clerk, or the Regional Hearing Clerk, as appropriate, must serve copies of such
rulings, orders, decisions and other documents on all parties. Service may be made by U.S. mail
(including by certified mail or return receipt requested, Overnight Express and Priority Mail), EPA's
internal mail, any reliable commercial delivery service, or electronic means (including but not necessarily
limited to facsimile and email).

[82 FR 2234, Jan. 9, 2017]

§22.7 Computation and extension of time.





(a) Computation. In computing any period of time prescribed or allowed in these Consolidated Rules of
Practice, except as otherwise provided, the day of the event from which the designated period begins to
run shall not be included. Saturdays, Sundays, and Federal holidays shall be included. When a stated
time expires on a Saturday, Sunday or Federal holiday, the stated time period shall be extended to
include the next business day.

(b) Extensions of time. The Environmental Appeals Board or the Presiding Officer may grant an extension
of time for filing any document: upon timely motion of a party to the proceeding, for good cause shown,
and after consideration of prejudice to other parties; or upon its own initiative. Any motion for an
extension of time shall be filed sufficiently in advance of the due date so as to allow other parties
reasonable opportunity to respond and to allow the Presiding Officer or Environmental Appeals Board
reasonable opportunity to issue an order.

(c) Completion of service. Service of the complaint is complete when the return receipt is signed. Service
of all other documents is complete upon mailing, when placed in the custody of a reliable commercial
delivery service, or for facsimile or other electronic means, including but not necessarily limited to
email, upon transmission. Where a document is served by U.S. mail, EPA internal mail, or commercial
delivery service, including overnight or same-day delivery, 3 days shall be added to the time allowed by
these Consolidated Rules of Practice for the filing of a responsive document. The time allowed for the
serving of a responsive document is not expanded by 3 days when the served document is served by
personal delivery, facsimile, or other electronic means, including but not necessarily limited to email.

[64 FR 40176, July 23, 1999, as amended at 82 FR 2234, Jan. 9, 2017]
§22.8 Ex parte discussion of proceeding.

At no time after the issuance of the complaint shall the Administrator, the members of the
Environmental Appeals Board, the Regional Administrator, the Presiding Officer or any other person
who is likely to advise these officials on any decision in the proceeding, discuss ex parte the merits of the
proceeding with any interested person outside the Agency, with any Agency staff member who
performs a prosecutorial or investigative function in such proceeding or a factually related proceeding,
or with any representative of such person. Any ex parte memorandum or other communication
addressed to the Administrator, the Regional Administrator, the Environmental Appeals Board, or the
Presiding Officer during the pendency of the proceeding and relating to the merits thereof, by or on
behalf of any party shall be regarded as argument made in the proceeding and shall be served upon all
other parties. The other parties shall be given an opportunity to reply to such memorandum or
communication. The requirements of this section shall not apply to any person who has formally
recused himself from all adjudicatory functions in a proceeding, or who issues final orders only pursuant
to §22.18(b)(3).

§22.9 Examination of documents filed.

(a) Subject to the provisions of law restricting the public disclosure of confidential information, any
person may, during Agency business hours inspect and copy any document filed in any proceeding. Such
documents shall be made available by the Regional Hearing Clerk, the Hearing Clerk, or the Clerk of the
Board, as appropriate.





(b) The cost of duplicating documents shall be borne by the person seeking copies of such documents.
The Agency may waive this cost in its discretion.

Subpart B—Parties and Appearances
§22.10 Appearances.

Any party may appear in person or by counsel or other representative. A partner may appear on behalf
of a partnership and an officer may appear on behalf of a corporation. Persons who appear as counsel or
other representative must conform to the standards of conduct and ethics required of practitioners
before the courts of the United States.

§22.11 Intervention and non-party briefs.

(a) Intervention. Any person desiring to become a party to a proceeding may move for leave to
intervene. A motion for leave to intervene that is filed after the exchange of information pursuant to
§22.19(a) shall not be granted unless the movant shows good cause for its failure to file before such
exchange of information. All requirements of these Consolidated Rules of Practice shall apply to a
motion for leave to intervene as if the movant were a party. The Presiding Officer shall grant leave to
intervene in all or part of the proceeding if: the movant claims an interest relating to the cause of action;
a final order may as a practical matter impair the movant's ability to protect that interest; and the
movant's interest is not adequately represented by existing parties. The intervenor shall be bound by
any agreements, arrangements and other matters previously made in the proceeding unless otherwise
ordered by the Presiding Officer or the Environmental Appeals Board for good cause.

(b) Non-party briefs. Any person who is not a party to a proceeding may move for leave to file a non-
party brief. The motion shall identify the interest of the applicant and shall explain the relevance of the
brief to the proceeding. All requirements of these Consolidated Rules of Practice shall apply to the
motion as if the movant were a party. If the motion is granted, the Presiding Officer or Environmental
Appeals Board shall issue an order setting the time for filing such brief. Any party to the proceeding may
file a response to a non-party brief within 15 days after service of the non-party brief.

§22.12 Consolidation and severance.

(a) Consolidation. The Presiding Officer or the Environmental Appeals Board may consolidate any or all
matters at issue in two or more proceedings subject to these Consolidated Rules of Practice where:
there exist common parties or common questions of fact or law; consolidation would expedite and
simplify consideration of the issues; and consolidation would not adversely affect the rights of parties
engaged in otherwise separate proceedings. Proceedings subject to subpart | of this part may be
consolidated only upon the approval of all parties. Where a proceeding subject to the provisions of
subpart | of this part is consolidated with a proceeding to which subpart | of this part does not apply, the
procedures of subpart | of this part shall not apply to the consolidated proceeding.

(b) Severance. The Presiding Officer or the Environmental Appeals Board may, for good cause, order any
proceedings severed with respect to any or all parties or issues.

Subpart C—Prehearing Procedures

§22.13 Commencement of a proceeding.





(a) Any proceeding subject to these Consolidated Rules of Practice is commenced by filing with the
Regional Hearing Clerk a complaint conforming to §22.14.

(b) Notwithstanding paragraph (a) of this section, where the parties agree to settlement of one or more
causes of action before the filing of a complaint, a proceeding may be simultaneously commenced and
concluded by the issuance of a consent agreement and final order pursuant to §22.18(b)(2) and (3).

§22.14 Complaint.
(a) Content of complaint. Each complaint shall include:
(1) A statement reciting the section(s) of the Act authorizing the issuance of the complaint;

(2) Specific reference to each provision of the Act, implementing regulations, permit or order which
respondent is alleged to have violated,;

(3) A concise statement of the factual basis for each violation alleged,;
(4) A description of all relief sought, including one or more of the following:

(i) The amount of the civil penalty which is proposed to be assessed, and a brief explanation of the
proposed penalty;

(ii) Where a specific penalty demand is not made, the number of violations (where applicable, days of
violation) for which a penalty is sought, a brief explanation of the severity of each violation alleged and a
recitation of the statutory penalty authority applicable for each violation alleged in the complaint;

(iii) A request for a Permit Action and a statement of its proposed terms and conditions; or

(iv) A request for a compliance or corrective action order and a statement of the terms and conditions
thereof;

(5) Notice of respondent's right to request a hearing on any material fact alleged in the complaint, or on
the appropriateness of any proposed penalty, compliance or corrective action order, or Permit Action;

(6) Notice if subpart | of this part applies to the proceeding;
(7) The address of the Regional Hearing Clerk; and
(8) Instructions for paying penalties, if applicable.

(b) Rules of practice. A copy of these Consolidated Rules of Practice shall accompany each complaint
served.

(c) Amendment of the complaint. The complainant may amend the complaint once as a matter of right
at any time before the answer is filed. Otherwise the complainant may amend the complaint only upon
motion granted by the Presiding Officer. Respondent shall have 20 additional days from the date of
service of the amended complaint to file its answer.

(d) Withdrawal of the complaint. The complainant may withdraw the complaint, or any part thereof,
without prejudice one time before the answer has been filed. After one withdrawal before the filing of





an answer, or after the filing of an answer, the complainant may withdraw the complaint, or any part
thereof, without prejudice only upon motion granted by the Presiding Officer.

§22.15 Answer to the complaint.

(a) General. Where respondent: Contests any material fact upon which the complaint is based; contends
that the proposed penalty, compliance or corrective action order, or Permit Action, as the case may be,
is inappropriate; or contends that it is entitled to judgment as a matter of law, it shall file an original and
one copy of a written answer to the complaint with the Regional Hearing Clerk and shall serve copies of
the answer on all other parties. Any such answer to the complaint must be filed with the Regional
Hearing Clerk within 30 days after service of the complaint.

(b) Contents of the answer. The answer shall clearly and directly admit, deny or explain each of the
factual allegations contained in the complaint with regard to which respondent has any knowledge.
Where respondent has no knowledge of a particular factual allegation and so states, the allegation is
deemed denied. The answer shall also state: The circumstances or arguments which are alleged to
constitute the grounds of any defense; the facts which respondent disputes; the basis for opposing any
proposed relief; and whether a hearing is requested.

(c) Request for a hearing. A hearing upon the issues raised by the complaint and answer may be held if
requested by respondent in its answer. If the respondent does not request a hearing, the Presiding
Officer may hold a hearing if issues appropriate for adjudication are raised in the answer.

(d) Failure to admit, deny, or explain. Failure of respondent to admit, deny, or explain any material
factual allegation contained in the complaint constitutes an admission of the allegation.

(e) Amendment of the answer. The respondent may amend the answer to the complaint upon motion
granted by the Presiding Officer.

§22.16 Motions.

(a) General. Motions shall be served as provided by §22.5(b)(2). Upon the filing of a motion, other
parties may file responses to the motion and the movant may file a reply to the response. Any additional
responsive documents shall be permitted only by order of the Presiding Officer or Environmental
Appeals Board, as appropriate. All motions, except those made orally on the record during a hearing,
shall:

(1) Be in writing;

(2) State the grounds therefor, with particularity;

(3) Set forth the relief sought; and

(4) Be accompanied by any affidavit, certificate, other evidence or legal memorandum relied upon.

(b) Response to motions. A party's response to any written motion must be filed within 15 days after
service of such motion. The movant's reply to any written response must be filed within 10 days after
service of such response and shall be limited to issues raised in the response. The Presiding Officer or
the Environmental Appeals Board may set a shorter or longer time for response or reply, or make other
orders concerning the disposition of motions. The response or reply shall be accompanied by any





affidavit, certificate, other evidence, or legal memorandum relied upon. Any party who fails to respond
within the designated period waives any objection to the granting of the motion.

(c) Decision. The Regional Judicial Officer (or in a proceeding commenced at EPA Headquarters, an
Administrative Law Judge) shall rule on all motions filed or made before an answer to the complaint is
filed. Except as provided in §§22.29(c) and 22.51, an Administrative Law Judge shall rule on all motions
filed or made after an answer is filed and before an initial decision becomes final or has been appealed.
The Environmental Appeals Board shall rule as provided in §22.29(c) and on all motions filed or made
after an appeal of the initial decision is filed, except as provided pursuant to §22.28.

(d) Oral argument. The Presiding Officer or the Environmental Appeals Board may permit oral argument
on motions in its discretion.

[64 FR 40176, July 23, 1999, as amended at 82 FR 2234, Jan. 9, 2017]
§22.17 Default.

(a) Default. A party may be found to be in default: after motion, upon failure to file a timely answer to
the complaint; upon failure to comply with the information exchange requirements of §22.19(a) or an
order of the Presiding Officer; or upon failure to appear at a conference or hearing. Default by
respondent constitutes, for purposes of the pending proceeding only, an admission of all facts alleged in
the complaint and a waiver of respondent's right to contest such factual allegations. Default by
complainant constitutes a waiver of complainant's right to proceed on the merits of the action, and shall
result in the dismissal of the complaint with prejudice.

(b) Motion for default. A motion for default may seek resolution of all or part of the proceeding. Where
the motion requests the assessment of a penalty or the imposition of other relief against a defaulting
party, the movant must specify the penalty or other relief sought and state the legal and factual grounds
for the relief requested.

(c) Default order. When the Presiding Officer finds that default has occurred, he shall issue a default
order against the defaulting party as to any or all parts of the proceeding unless the record shows good
cause why a default order should not be issued. If the order resolves all outstanding issues and claims in
the proceeding, it shall constitute the initial decision under these Consolidated Rules of Practice. The
relief proposed in the complaint or the motion for default shall be ordered unless the requested relief is
clearly inconsistent with the record of the proceeding or the Act. For good cause shown, the Presiding
Officer may set aside a default order.

(d) Payment of penalty; effective date of compliance or corrective action orders, and Permit Actions. Any
penalty assessed in the default order shall become due and payable by respondent without further
proceedings 30 days after the default order becomes final under §22.27(c). Any default order requiring
compliance or corrective action shall be effective and enforceable without further proceedings on the
date the default order becomes final under §22.27(c). Any Permit Action ordered in the default order
shall become effective without further proceedings on the date that the default order becomes final
under §22.27(c).

§22.18 Quick resolution; settlement; alternative dispute resolution.





(a) Quick resolution. (1) A respondent may resolve the proceeding at any time by paying the specific
penalty proposed in the complaint or in complainant's prehearing exchange in full as specified by
complainant and by filing with the Regional Hearing Clerk a copy of the check or other instrument of
payment. If the complaint contains a specific proposed penalty and respondent pays that proposed
penalty in full within 30 days after receiving the complaint, then no answer need be filed. This paragraph
(a) shall not apply to any complaint which seeks a compliance or corrective action order or Permit
Action. In a proceeding subject to the public comment provisions of §22.45, this quick resolution is not
available until 10 days after the close of the comment period.

(2) Any respondent who wishes to resolve a proceeding by paying the proposed penalty instead of filing
an answer, but who needs additional time to pay the penalty, may file a written statement with the
Regional Hearing Clerk within 30 days after receiving the complaint stating that the respondent agrees
to pay the proposed penalty in accordance with paragraph (a)(1) of this section. The written statement
need not contain any response to, or admission of, the allegations in the complaint. Within 60 days after
receiving the complaint, the respondent shall pay the full amount of the proposed penalty. Failure to
make such payment within 60 days of receipt of the complaint may subject the respondent to default
pursuant to §22.17.

(3) Upon receipt of payment in full, the Regional Judicial Officer or Regional Administrator, or, in a
proceeding commenced at EPA Headquarters, the Environmental Appeals Board, shall issue a final
order. Payment by respondent shall constitute a waiver of respondent's rights to contest the allegations
and to appeal the final order.

(b) Settlement. (1) The Agency encourages settlement of a proceeding at any time if the settlement is
consistent with the provisions and objectives of the Act and applicable regulations. The parties may
engage in settlement discussions whether or not the respondent requests a hearing. Settlement
discussions shall not affect the respondent's obligation to file a timely answer under §22.15.

(2) Consent agreement. Any and all terms and conditions of a settlement shall be recorded in a written
consent agreement signed by all parties or their representatives. The consent agreement shall state
that, for the purpose of the proceeding, respondent: Admits the jurisdictional allegations of the
complaint; admits the facts stipulated in the consent agreement or neither admits nor denies specific
factual allegations contained in the complaint; consents to the assessment of any stated civil penalty, to
the issuance of any specified compliance or corrective action order, to any conditions specified in the
consent agreement, and to any stated Permit Action; and waives any right to contest the allegations and
its right to appeal the proposed final order accompanying the consent agreement. Where complainant
elects to commence a proceeding pursuant to §22.13(b), the consent agreement shall also contain the
elements described at §22.14(a)(1)-(3) and (8). The parties shall forward the executed consent
agreement and a proposed final order to the Regional Judicial Officer or Regional Administrator, or, in a
proceeding commenced at EPA Headquarters, the Environmental Appeals Board.

(3) Conclusion of proceeding. No settlement or consent agreement shall dispose of any proceeding
under these Consolidated Rules of Practice without a final order from the Regional Judicial Officer or
Regional Administrator, or, in a proceeding commenced at EPA Headquarters, the Environmental
Appeals Board, ratifying the parties' consent agreement.





(c) Scope of resolution or settlement. Full payment of the penalty proposed in a complaint pursuant to
paragraph (a) of this section or settlement pursuant to paragraph (b) of this section shall not in any case
affect the right of the Agency or the United States to pursue appropriate injunctive or other equitable
relief or criminal sanctions for any violations of law. Full payment of the penalty proposed in a complaint
pursuant to paragraph (a) of this section or settlement pursuant to paragraph (b) of this section shall
only resolve respondent's liability for Federal civil penalties for the violations and facts alleged in the
complaint.

(d) Alternative means of dispute resolution. (1) The parties may engage in any process within the scope
of the Alternative Dispute Resolution Act (“ADRA”), 5 U.S.C. 581 et seq., which may facilitate voluntary
settlement efforts. Such process shall be subject to the confidentiality provisions of the ADRA.

(2) Dispute resolution under this paragraph (d) does not divest the Presiding Officer of jurisdiction and
does not automatically stay the proceeding. All provisions of these Consolidated Rules of Practice
remain in effect notwithstanding any dispute resolution proceeding.

(3) The parties may choose any person to act as a neutral, or may move for the appointment of a
neutral. If the Presiding Officer grants a motion for the appointment of a neutral, the Presiding Officer
shall forward the motion to the Chief Administrative Law Judge, except in proceedings under subpart |
of this part, in which the Presiding Officer shall forward the motion to the Regional Administrator. The
Chief Administrative Law Judge or Regional Administrator, as appropriate, shall designate a qualified
neutral.

§22.19 Prehearing information exchange; prehearing conference; other discovery.

(a) Prehearing information exchange. (1) In accordance with an order issued by the Presiding Officer,
each party shall file a prehearing information exchange. Except as provided in §22.22(a), a document or
exhibit that has not been included in prehearing information exchange shall not be admitted into
evidence, and any witness whose name and testimony summary has not been included in prehearing
information exchange shall not be allowed to testify. Parties are not required to exchange information
relating to settlement which would be excluded in the federal courts under Rule 408 of the Federal
Rules of Evidence. Documents and exhibits shall be marked for identification as ordered by the Presiding
Officer.

(2) Each party's prehearing information exchange shall contain:

(i) The names of any expert or other witnesses it intends to call at the hearing, together with a brief
narrative summary of their expected testimony, or a statement that no witnesses will be called; and (ii)
Copies of all documents and exhibits which it intends to introduce into evidence at the hearing.

(3) If the proceeding is for the assessment of a penalty and complainant has already specified a
proposed penalty, complainant shall explain in its prehearing information exchange how the proposed
penalty was calculated in accordance with any criteria set forth in the Act, and the respondent shall
explain in its prehearing information exchange why the proposed penalty should be reduced or
eliminated.

(4) If the proceeding is for the assessment of a penalty and complainant has not specified a proposed
penalty, each party shall include in its prehearing information exchange all factual information it





considers relevant to the assessment of a penalty. Within 15 days after respondent files its prehearing
information exchange, complainant shall file a document specifying a proposed penalty and explaining
how the proposed penalty was calculated in accordance with any criteria set forth in the Act.

(b) Prehearing conference. The Presiding Officer, at any time before the hearing begins, may direct the
parties and their counsel or other representatives to participate in a conference to consider:

(1) Settlement of the case;
(2) Simplification of issues and stipulation of facts not in dispute;
(3) The necessity or desirability of amendments to pleadings;

(4) The exchange of exhibits, documents, prepared testimony, and admissions or stipulations of fact
which will avoid unnecessary proof;

(5) The limitation of the number of expert or other witnesses;
(6) The time and place for the hearing; and
(7) Any other matters which may expedite the disposition of the proceeding.

(c) Record of the prehearing conference. No transcript of a prehearing conference relating to settlement
shall be made. With respect to other prehearing conferences, no transcript of any prehearing
conferences shall be made unless ordered by the Presiding Officer. The Presiding Officer shall ensure
that the record of the proceeding includes any stipulations, agreements, rulings or orders made during
the conference.

(d) Location of prehearing conference. The prehearing conference shall be held in the county where the
respondent resides or conducts the business which the hearing concerns, in the city in which the
relevant Environmental Protection Agency Regional Office is located, or in Washington, DC, unless the
Presiding Officer determines that there is good cause to hold it at another location or by telephone.

(e) Other discovery. (1) After the information exchange provided for in paragraph (a) of this section, a
party may move for additional discovery. The motion shall specify the method of discovery sought,
provide the proposed discovery instruments, and describe in detail the nature of the information and/or
documents sought (and, where relevant, the proposed time and place where discovery would be
conducted). The Presiding Officer may order such other discovery only if it:

(i) Will neither unreasonably delay the proceeding nor unreasonably burden the non-moving party;

(i) Seeks information that is most reasonably obtained from the non-moving party, and which the non-
moving party has refused to provide voluntarily; and

(iii) Seeks information that has significant probative value on a disputed issue of material fact relevant to
liability or the relief sought.

(2) Settlement positions and information regarding their development (such as penalty calculations for
purposes of settlement based upon Agency settlement policies) shall not be discoverable.





(3) The Presiding Officer may order depositions upon oral questions only in accordance with paragraph
(e)(1) of this section and upon an additional finding that:

(i) The information sought cannot reasonably be obtained by alternative methods of discovery; or

(ii) There is a substantial reason to believe that relevant and probative evidence may otherwise not be
preserved for presentation by a witness at the hearing.

(4) The Presiding Officer may require the attendance of witnesses or the production of documentary
evidence by subpoena, if authorized under the Act. The Presiding Officer may issue a subpoena for
discovery purposes only in accordance with paragraph (e)(1) of this section and upon an additional
showing of the grounds and necessity therefor. Subpoenas shall be served in accordance with
§22.5(b)(1). Witnesses summoned before the Presiding Officer shall be paid the same fees and mileage
that are paid witnesses in the courts of the United States. Any fees shall be paid by the party at whose
request the witness appears. Where a witness appears pursuant to a request initiated by the Presiding
Officer, fees shall be paid by the Agency.

(5) Nothing in this paragraph (e) shall limit a party's right to request admissions or stipulations, a
respondent's right to request Agency records under the Federal Freedom of Information Act, 5 U.S.C.
552, or EPA's authority under any applicable law to conduct inspections, issue information request
letters or administrative subpoenas, or otherwise obtain information.

(f) Supplementing prior exchanges. A party who has made an information exchange under paragraph (a)
of this section, or who has exchanged information in response to a request for information or a
discovery order pursuant to paragraph (e) of this section, shall promptly supplement or correct the
exchange when the party learns that the information exchanged or response provided is incomplete,
inaccurate or outdated, and the additional or corrective information has not otherwise been disclosed
to the other party pursuant to this section.

(g) Failure to exchange information. Where a party fails to provide information within its control as
required pursuant to this section, the Presiding Officer may, in his discretion:

(1) Infer that the information would be adverse to the party failing to provide it;
(2) Exclude the information from evidence; or

(3) Issue a default order under §22.17(c).

§22.20 Accelerated decision; decision to dismiss.

(a) General. The Presiding Officer may at any time render an accelerated decision in favor of a party as
to any or all parts of the proceeding, without further hearing or upon such limited additional evidence,
such as affidavits, as he may require, if no genuine issue of material fact exists and a party is entitled to
judgment as a matter of law. The Presiding Officer, upon motion of the respondent, may at any time
dismiss a proceeding without further hearing or upon such limited additional evidence as he requires, on
the basis of failure to establish a prima facie case or other grounds which show no right to relief on the
part of the complainant.





(b) Effect. (1) If an accelerated decision or a decision to dismiss is issued as to all issues and claims in the
proceeding, the decision constitutes an initial decision of the Presiding Officer, and shall be filed with
the Regional Hearing Clerk.

(2) If an accelerated decision or a decision to dismiss is rendered on less than all issues or claims in the
proceeding, the Presiding Officer shall determine what material facts exist without substantial
controversy and what material facts remain controverted. The partial accelerated decision or the order
dismissing certain counts shall specify the facts which appear substantially uncontroverted, and the
issues and claims upon which the hearing will proceed.

Subpart D—Hearing Procedures
§22.21 Assignment of Presiding Officer; scheduling the hearing.

(a) Assignment of Presiding Officer. When an answer is filed, the Regional Hearing Clerk shall forward a
copy of the complaint, the answer, and any other documents filed in the proceeding to the Chief
Administrative Law Judge who shall serve as Presiding Officer or assign another Administrative Law
Judge as Presiding Officer. The Presiding Officer shall then obtain the case file from the Chief
Administrative Law Judge and notify the parties of his assignment.

(b) Notice of hearing. The Presiding Officer shall hold a hearing if the proceeding presents genuine issues
of material fact. The Presiding Officer shall serve upon the parties a notice of hearing setting forth a time
and place for the hearing not later than 30 days prior to the date set for the hearing. The Presiding
Officer may require the attendance of witnesses or the production of documentary evidence by
subpoena, if authorized under the Act, upon a showing of the grounds and necessity therefor, and the
materiality and relevancy of the evidence to be adduced.

(c) Postponement of hearing. No request for postponement of a hearing shall be granted except upon
motion and for good cause shown.

(d) Location of the hearing. The location of the hearing shall be determined in accordance with the
method for determining the location of a prehearing conference under §22.19(d).

§22.22 Evidence.

(a) General. (1) The Presiding Officer shall admit all evidence which is not irrelevant, immaterial, unduly
repetitious, unreliable, or of little probative value, except that evidence relating to settlement which
would be excluded in the federal courts under Rule 408 of the Federal Rules of Evidence (28 U.S.C.) is
not admissible. If, however, a party fails to provide any document, exhibit, witness name or summary of
expected testimony required to be exchanged under §22.19 (a), (e) or (f) to all parties at least 15 days
before the hearing date, the Presiding Officer shall not admit the document, exhibit or testimony into
evidence, unless the non-exchanging party had good cause for failing to exchange the required
information and provided the required information to all other parties as soon as it had control of the
information, or had good cause for not doing so.

(2) In the presentation, admission, disposition, and use of oral and written evidence, EPA officers,
employees and authorized representatives shall preserve the confidentiality of information claimed
confidential, whether or not the claim is made by a party to the proceeding, unless disclosure is
authorized pursuant to 40 CFR part 2. A business confidentiality claim shall not prevent information





from being introduced into evidence, but shall instead require that the information be treated in
accordance with 40 CFR part 2, subpart B. The Presiding Officer or the Environmental Appeals Board
may consider such evidence in a proceeding closed to the public, and which may be before some, but
not all, parties, as necessary. Such proceeding shall be closed only to the extent necessary to comply
with 40 CFR part 2, subpart B, for information claimed confidential. Any affected person may move for
an order protecting the information claimed confidential.

(b) Examination of witnesses. Witnesses shall be examined orally, under oath or affirmation, except as
otherwise provided in paragraphs (c) and (d) of this section or by the Presiding Officer. Parties shall have
the right to cross-examine a witness who appears at the hearing provided that such cross-examination is
not unduly repetitious.

(c) Written testimony. The Presiding Officer may admit and insert into the record as evidence, in lieu of
oral testimony, written testimony prepared by a witness. The admissibility of any part of the testimony
shall be subject to the same rules as if the testimony were produced under oral examination. Before any
such testimony is read or admitted into evidence, the party who has called the witness shall deliver a
copy of the testimony to the Presiding Officer, the reporter, and opposing counsel. The witness
presenting the testimony shall swear to or affirm the testimony and shall be subject to appropriate oral
cross-examination.

(d) Admission of affidavits where the witness is unavailable. The Presiding Officer may admit into
evidence affidavits of witnesses who are unavailable. The term “unavailable” shall have the meaning
accorded to it by Rule 804(a) of the Federal Rules of Evidence.

(e) Exhibits. Where practicable, an original and one copy of each exhibit shall be filed with the Presiding
Officer for the record and a copy shall be furnished to each party. A true copy of any exhibit may be
substituted for the original.

(f) Official notice. Official notice may be taken of any matter which can be judicially noticed in the
Federal courts and of other facts within the specialized knowledge and experience of the Agency.
Opposing parties shall be given adequate opportunity to show that such facts are erroneously noticed.

§22.23 Objections and offers of proof.

(a) Objection. Any objection concerning the conduct of the hearing may be stated orally or in writing
during the hearing. The party raising the objection must supply a short statement of its grounds. The
ruling by the Presiding Officer on any objection and the reasons given for it shall be part of the record.
An exception to each objection overruled shall be automatic and is not waived by further participation in
the hearing.

(b) Offers of proof. Whenever the Presiding Officer denies a motion for admission into evidence, the
party offering the information may make an offer of proof, which shall be included in the record. The
offer of proof for excluded oral testimony shall consist of a brief statement describing the nature of the
information excluded. The offer of proof for excluded documents or exhibits shall consist of the
documents or exhibits excluded. Where the Environmental Appeals Board decides that the ruling of the
Presiding Officer in excluding the information from evidence was both erroneous and prejudicial, the
hearing may be reopened to permit the taking of such evidence.





§22.24 Burden of presentation; burden of persuasion; preponderance of the evidence standard.

(a) The complainant has the burdens of presentation and persuasion that the violation occurred as set
forth in the complaint and that the relief sought is appropriate. Following complainant's establishment
of a prima facie case, respondent shall have the burden of presenting any defense to the allegations set
forth in the complaint and any response or evidence with respect to the appropriate relief. The
respondent has the burdens of presentation and persuasion for any affirmative defenses.

(b) Each matter of controversy shall be decided by the Presiding Officer upon a preponderance of the
evidence.

§22.25 Filing the transcript.

The hearing shall be transcribed verbatim. Promptly following the taking of the last evidence, the
reporter shall transmit to the Regional Hearing Clerk the original and as many copies of the transcript of
testimony as are called for in the reporter's contract with the Agency, and also shall transmit to the
Presiding Officer a copy of the transcript. A certificate of service shall accompany each copy of the
transcript. The Regional Hearing Clerk shall notify all parties of the availability of the transcript and shall
furnish the parties with a copy of the transcript upon payment of the cost of reproduction, unless a
party can show that the cost is unduly burdensome. Any person not a party to the proceeding may
receive a copy of the transcript upon payment of the reproduction fee, except for those parts of the
transcript ordered to be kept confidential by the Presiding Officer. Any party may file a motion to
conform the transcript to the actual testimony within 30 days after receipt of the transcript, or 45 days
after the parties are notified of the availability of the transcript, whichever is sooner.

§22.26 Proposed findings, conclusions, and order.

After the hearing, any party may file proposed findings of fact, conclusions of law, and a proposed order,
together with briefs in support thereof. The Presiding Officer shall set a schedule for filing these
documents and any reply briefs, but shall not require them before the last date for filing motions under
§22.25 to conform the transcript to the actual testimony. All submissions shall be in writing, shall be
served upon all parties, and shall contain adequate references to the record and authorities relied on.

Subpart E—Initial Decision, Motion To Reopen a Hearing, and Motion To Set Aside a Default Order
§22.27 Initial Decision.

(a) Filing and contents. After the period for filing briefs under §22.26 has expired, the Presiding Officer
shall issue an initial decision. The initial decision shall contain findings of fact, conclusions regarding all
material issues of law or discretion, as well as reasons therefor, and, if appropriate, a recommended civil
penalty assessment, compliance order, corrective action order, or Permit Action. Upon receipt of an
initial decision, the Regional Hearing Clerk shall forward copies of the initial decision to the
Environmental Appeals Board and the Assistant Administrator for the Office of Enforcement and
Compliance Assurance.

(b) Amount of civil penalty. If the Presiding Officer determines that a violation has occurred and the
complaint seeks a civil penalty, the Presiding Officer shall determine the amount of the recommended
civil penalty based on the evidence in the record and in accordance with any penalty criteria set forth in
the Act. The Presiding Officer shall consider any civil penalty guidelines issued under the Act. The





Presiding Officer shall explain in detail in the initial decision how the penalty to be assessed corresponds
to any penalty criteria set forth in the Act. If the Presiding Officer decides to assess a penalty different in
amount from the penalty proposed by complainant, the Presiding Officer shall set forth in the initial
decision the specific reasons for the increase or decrease. If the respondent has defaulted, the Presiding
Officer shall not assess a penalty greater than that proposed by complainant in the complaint, the
prehearing information exchange or the motion for default, whichever is less.

(c) Effect of initial decision. The initial decision of the Presiding Officer shall become a final order 45 days
after its service upon the parties and without further proceedings unless:

(1) A party moves to reopen the hearing;

(2) A party appeals the initial decision to the Environmental Appeals Board;

(3) A party moves to set aside a default order that constitutes an initial decision; or

(4) The Environmental Appeals Board elects to review the initial decision on its own initiative.

(d) Exhaustion of administrative remedies. Where a respondent fails to appeal an initial decision to the
Environmental Appeals Board pursuant to §22.30 and that initial decision becomes a final order
pursuant to paragraph (c) of this section, respondent waives its rights to judicial review. An initial
decision that is appealed to the Environmental Appeals Board shall not be final or operative pending the
Environmental Appeals Board's issuance of a final order.

§22.28 Motion to reopen a hearing or to set aside a default order.

(a) Motion to reopen a hearing—(1) Filing and content. A motion to reopen a hearing to take further
evidence must be filed no later than 20 days after service of the initial decision and shall state the
specific grounds upon which relief is sought. Where the movant seeks to introduce new evidence, the
motion shall: State briefly the nature and purpose of the evidence to be adduced; show that such
evidence is not cumulative; and show good cause why such evidence was not adduced at the hearing.
The motion shall be made to the Presiding Officer and filed with the Headquarters or Regional Hearing
Clerk, as appropriate. A copy of the motion shall be filed with the Clerk of the Board in the manner
prescribed by §22.5(a)(1).

(2) Disposition of motion to reopen a hearing. Within 15 days following the service of a motion to reopen
a hearing, any other party to the proceeding may file with the Headquarters or Regional Hearing Clerk,
as appropriate, and serve on all other parties a response. A reopened hearing shall be governed by the
applicable sections of these Consolidated Rules of Practice. The timely filing of a motion to reopen a
hearing shall automatically toll the running of the time periods for an initial decision becoming final
under §22.27(c), for appeal under §22.30, and for the Environmental Appeals Board to elect to review
the initial decision on its own initiative pursuant to §22.30(b). These time periods begin again in full
when the Presiding Officer serves an order denying the motion to reopen the hearing or an amended
decision. The Presiding Officer may summarily deny subsequent motions to reopen a hearing filed by the
same party if the Presiding Officer determines that the motion was filed to delay the finality of the
decision.

(b) Motion to set aside default order—(1) Filing and content. A motion to set aside a default order must
be filed no later than 20 days after service of the initial decision and shall state the specific grounds





upon which relief is sought. The motion shall be made to the Presiding Officer and filed with the
Headquarters or Regional Hearing Clerk, as appropriate. A copy of the motion shall be filed with the
Clerk of the Board in the manner prescribed by §22.5(a)(1).

(2) Effect of motion to set aside default. The timely filing of a motion to set aside a default order
automatically tolls the running of the time periods for an initial decision becoming final under §22.27(c),
for appeal under §22.30(a), and for the Environmental Appeals Board to elect to review the initial
decision on its own initiative pursuant to §22.30(b). These time periods begin again in full when the
Presiding Officer serves an order denying the motion to set aside or an amended decision. The Presiding
Officer may summarily deny subsequent motions to set aside a default order filed by the same party if
the Presiding Officer determines that the motion was filed to delay the finality of the decision.

[82 FR 2235, Jan. 9, 2017]
Subpart F—Appeals and Administrative Review
§22.29 Appeal from or review of interlocutory orders or rulings.

(a) Request for interlocutory appeal. Appeals from orders or rulings other than an initial decision shall be
allowed only at the discretion of the Environmental Appeals Board. A party seeking interlocutory appeal
of such orders or rulings to the Environmental Appeals Board shall file a motion within 10 days of service
of the order or ruling, requesting that the Presiding Officer forward the order or ruling to the
Environmental Appeals Board for review, and stating briefly the grounds for the appeal.

(b) Availability of interlocutory appeal. The Presiding Officer may recommend any order or ruling for
review by the Environmental Appeals Board when:

(1) The order or ruling involves an important question of law or policy concerning which there is
substantial grounds for difference of opinion; and

(2) Either an immediate appeal from the order or ruling will materially advance the ultimate termination
of the proceeding, or review after the final order is issued will be inadequate or ineffective.

(c) Interlocutory review. If the Presiding Officer has recommended review and the Environmental
Appeals Board determines that interlocutory review is inappropriate, or takes no action within 30 days
of the Presiding Officer's recommendation, the appeal is dismissed. When the Presiding Officer declines
to recommend review of an order or ruling, it may be reviewed by the Environmental Appeals Board
only upon appeal from the initial decision, except when the Environmental Appeals Board determines,
upon motion of a party and in exceptional circumstances, that to delay review would be contrary to the
public interest. Such motion shall be filed within 10 days of service of an order of the Presiding Officer
refusing to recommend such order or ruling for interlocutory review.

§22.30 Appeal from or review of initial decision.

(a) Notice of appeal and appeal brief—(1) Filing an appeal—(i) Filing deadline and who may
appeal. Within 30 days after the initial decision is served, any party may file an appeal from any adverse
order or ruling of the Presiding Officer.

(ii) Filing requirements. Appellant must file a notice of appeal and an accompanying appellate brief with
the Environmental Appeals Board as set forth in §22.5(a). One copy of any document filed with the Clerk





of the Board shall also be served on the Headquarters or Regional Hearing Clerk, as appropriate.
Appellant also shall serve a copy of the notice of appeal upon the Presiding Officer. Appellant shall
simultaneously serve one copy of the notice and brief upon all other parties and non-party participants.

(iii) Content. The notice of appeal shall summarize the order or ruling, or part thereof, appealed from.
The appellant's brief shall contain tables of contents and authorities (with appropriate page references),
a statement of the issues presented for review, a statement of the nature of the case and the facts
relevant to the issues presented for review (with specific citation or other appropriate reference to the
record (e.g., by including the document name and page number)), argument on the issues presented, a
short conclusion stating the precise relief sought, alternative findings of fact, and alternative conclusions
regarding issues of law or discretion. If any appellant includes attachments to its notice of appeal or
appellate brief, the notice of appeal or appellate brief shall contain a table that provides the title of each
appended document and assigns a label identifying where it may be found in the record.

(iv) Multiple appeals. If a timely notice of appeal is filed by a party, any other party may file a notice of
appeal and accompanying appellate brief on any issue within 20 days after the date on which the first
notice of appeal was served or within the time to appeal in paragraph (a)(1)(i) of this section, whichever
period ends later.

(2) Response brief. Within 20 days of service of notices of appeal and briefs under paragraph (a)(1) of
this section, any other party or non-party participant may file with the Environmental Appeals Board an
original and one copy of a response brief responding to arguments raised by the appellant, together
with specific citation or other appropriate reference to the record, initial decision, and opposing brief
(e.g., by including the document name and page number). Appellee shall simultaneously serve one copy
of the response brief upon each party, non-party participant, and the Regional Hearing Clerk. Response
briefs shall be limited to the scope of the appeal brief. If any responding party or non-party participant
includes attachments to its response brief, the response brief shall contain a table that provides the title
of each appended document and assigns a label identifying where it may be found in the record. Further
briefs may be filed only with leave of the Environmental Appeals Board.

(3) Length—(i) Briefs. Unless otherwise ordered by the Environmental Appeals Board, appellate and
response briefs may not exceed 14,000 words, and all other briefs may not exceed 7000 words. Filers
may rely on the word-processing system used to determine the word count. As an alternative to this
word limitation, filers may comply with a 30-page limit for appellate and response briefs, or a 15-page
limit for replies. Headings, footnotes, and quotations count toward the word limitation. The table of
contents, table of authorities, table of attachments (if any), statement requesting oral argument (if any),
statement of compliance with the word limitation, and any attachments do not count toward the word
or page-length limitation. The Environmental Appeals Board may exclude any appeal, response, or other
brief that does not meet word or page-length limitations. Where a party can demonstrate a compelling
and documented need to exceed such limitations, such party must seek advance leave of the
Environmental Appeals Board to file a longer brief. Such requests are discouraged and will be granted
only in unusual circumstances.

(ii) Motions. Unless otherwise ordered by the Environmental Appeals Board, motions and any responses
or replies may not exceed 7000 words. Filers may rely on the word-processing system used to determine
the word count. As an alternative to this word limitation, filers may comply with a 15-page limit.
Headings, footnotes, and quotations count toward the word or page-length limitation. The





Environmental Appeals Board may exclude any motion that does not meet word limitations. Where a
party can demonstrate a compelling and documented need to exceed such limitations, such party must
seek advance leave of the Environmental Appeals Board. Such requests are discouraged and will be
granted only in unusual circumstances.

(b) Review initiated by the Environmental Appeals Board. Whenever the Environmental Appeals Board
determines to review an initial decision on its own initiative, it shall issue an order notifying the parties
and the Presiding Officer of its intent to review that decision. The Clerk of the Board shall serve the
order upon the Regional Hearing Clerk, the Presiding Officer, and the parties within 45 days after the
initial decision was served upon the parties. In that order or in a later order, the Environmental Appeals
Board shall identify any issues to be briefed by the parties and establish a time schedule for filing and
service of briefs.

(c) Scope of appeal or review. The parties' rights of appeal shall be limited to those issues raised during
the course of the proceeding and by the initial decision, and to issues concerning subject matter
jurisdiction. If the Environmental Appeals Board determines that issues raised, but not appealed by the
parties, should be argued, it shall give the parties written notice of such determination to allow
preparation of adequate argument. The Environmental Appeals Board may remand the case to the
Presiding Officer for further proceedings.

(d) Argument before the Environmental Appeals Board. The Environmental Appeals Board may, at its
discretion in response to a request or on its own initiative, order oral argument on any or all issues in a
proceeding. To request oral argument, a party must include in its substantive brief a statement
explaining why oral argument is necessary. The Environmental Appeals Board may, by order, establish
additional procedures governing any oral argument before the Environmental Appeals Board.

(e) Motions on appeal—(1) General. All motions made during the course of an appeal shall conform to
§22.16 unless otherwise provided. In advance of filing a motion, parties must attempt to ascertain
whether the other party(ies) concur(s) or object(s) to the motion and must indicate in the motion the
attempt made and the response obtained.

(2) Disposition of a motion for a procedural order. The Environmental Appeals Board may act on a
motion for a procedural order at any time without awaiting a response.

(3) Timing on motions for extension of time. Parties must file motions for extensions of time sufficiently
in advance of the due date to allow other parties to have a reasonable opportunity to respond to the
request for more time and to provide the Environmental Appeals Board with a reasonable opportunity
to issue an order.

(f) Decision. The Environmental Appeals Board shall adopt, modify, or set aside the findings of fact and
conclusions of law or discretion contained in the decision or order being reviewed, and shall set forth in
the final order the reasons for its actions. The Environmental Appeals Board may assess a penalty that is
higher or lower than the amount recommended to be assessed in the decision or order being reviewed
or from the amount sought in the complaint, except that if the order being reviewed is a default order,
the Environmental Appeals Board may not increase the amount of the penalty above that proposed in
the complaint or in the motion for default, whichever is less. The Environmental Appeals Board may





adopt, modify or set aside any recommended compliance or corrective action order or Permit Action.
The Environmental Appeals Board may remand the case to the Presiding Officer for further action.

[64 FR 40176, July 23, 1999, as amended at 68 FR 2204, Jan. 16, 2003; 69 FR 77639, Dec. 28, 2004; 79 FR
65901, Nov. 6, 2014; 80 FR 13252, Mar. 13, 2015; 82 FR 2235, Jan. 9, 2017]

Subpart G—Final Order
§22.31 Final order.

(a) Effect of final order. A final order constitutes the final Agency action in a proceeding. The final order
shall not in any case affect the right of the Agency or the United States to pursue appropriate injunctive
or other equitable relief or criminal sanctions for any violations of law. The final order shall resolve only
those causes of action alleged in the complaint, or for proceedings commenced pursuant to §22.13(b),
alleged in the consent agreement. The final order does not waive, extinguish or otherwise affect
respondent's obligation to comply with all applicable provisions of the Act and regulations promulgated
thereunder.

(b) Effective date. A final order is effective upon filing. Where an initial decision becomes a final order
pursuant to §22.27(c), the final order is effective 45 days after the initial decision is served on the
parties.

(c) Payment of a civil penalty. The respondent shall pay the full amount of any civil penalty assessed in
the final order within 30 days after the effective date of the final order unless otherwise ordered.
Payment shall be made by sending a cashier's check or certified check to the payee specified in the
complaint, unless otherwise instructed by the complainant. The check shall note the case title and
docket number. Respondent shall serve copies of the check or other instrument of payment on the
Regional Hearing Clerk and on complainant. Collection of interest on overdue payments shall be in
accordance with the Debt Collection Act, 31 U.S.C. 3717.

(d) Other relief. Any final order requiring compliance or corrective action, or a Permit Action, shall
become effective and enforceable without further proceedings on the effective date of the final order
unless otherwise ordered.

(e) Final orders to Federal agencies on appeal. (1) A final order of the Environmental Appeals Board
issued pursuant to §22.30 to a department, agency, or instrumentality of the United States shall become
effective 30 days after its service upon the parties unless the head of the affected department, agency,
or instrumentality requests a conference with the Administrator in writing and serves a copy of the
request on the parties of record within 30 days of service of the final order. If a timely request is made, a
decision by the Administrator shall become the final order.

(2) A motion for reconsideration pursuant to §22.32 shall not toll the 30-day period described in
paragraph (e)(1) of this section unless specifically so ordered by the Environmental Appeals Board.

§22.32 Motion to reconsider a final order.

Motions to reconsider a final order issued pursuant to §22.30 shall be filed within 10 days after service
of the final order. Motions must set forth the matters claimed to have been erroneously decided and
the nature of the alleged errors. Motions for reconsideration under this provision shall be directed to,





and decided by, the Environmental Appeals Board. Motions for reconsideration directed to the
Administrator, rather than to the Environmental Appeals Board, will not be considered, except in cases
that the Environmental Appeals Board has referred to the Administrator pursuant to §22.4(a) and in
which the Administrator has issued the final order. A motion for reconsideration shall not stay the
effective date of the final order unless so ordered by the Environmental Appeals Board.

Subpart H—Supplemental Rules
§22.33 [Reserved]

§22.34 Supplemental rules governing the administrative assessment of civil penalties under the
Clean Air Act.

(a) Scope. This section shall apply, in conjunction with §§22.1 through 22.32, in administrative
proceedings to assess a civil penalty conducted under sections 113(d), 205(c), 211(d), and 213(d) of the
Clean Air Act, as amended (42 U.S.C. 7413(d), 7524(c), 7545(d), and 7547(d)), and a determination of
nonconforming engines, vehicles or equipment under sections 207(c) and 213(d) of the Clean Air Act, as
amended (42 U.S.C. 7541(c) and 7547(d)). Where inconsistencies exist between this section and §§22.1
through 22.32, this section shall apply.

(b) Issuance of notice. Prior to the issuance of a final order assessing a civil penalty or a final
determination of nonconforming engines, vehicles or equipment, the person to whom the order or
determination is to be issued shall be given written notice of the proposed issuance of the order or
determination. Service of a complaint or a consent agreement and final order pursuant to §22.13
satisfies these notice requirements.

[81 FR 73971, Oct. 25, 2016]

§22.35 Supplemental rules governing the administrative assessment of civil penalties under the
Federal Insecticide, Fungicide, and Rodenticide Act.

(a) Scope. This section shall apply, in conjunction with §§22.1 through 22.32, in administrative
proceedings to assess a civil penalty conducted under section 14(a) of the Federal Insecticide, Fungicide,
and Rodenticide Act as amended (7 U.S.C. 136l(a)). Where inconsistencies exist between this section and
§§22.1 through 22.32, this section shall apply.

(b) Venue. The prehearing conference and the hearing shall be held in the county, parish, or
incorporated city of the residence of the person charged, unless otherwise agreed in writing by all
parties. For a person whose residence is outside the United States and outside any territory or
possession of the United States, the prehearing conference and the hearing shall be held at the EPA
office listed at 40 CFR 1.7 that is closest to either the person's primary place of business within the
United States, or the primary place of business of the person's U.S. agent, unless otherwise agreed by all
parties.

§22.36 [Reserved]
§22.37 Supplemental rules governing administrative proceedings under the Solid Waste Disposal Act.

(a) Scope. This section shall apply, in conjunction with §§22.1 through 22.32, in administrative
proceedings under sections 3005(d) and (e), 3008, 9003 and 9006 of the Solid Waste Disposal Act (42





U.S.C. 6925(d) and (e), 6928, 6991b and 6991e) (“SWDA"). Where inconsistencies exist between this
section and §§22.1 through 22.32, this section shall apply.

(b) Corrective action and compliance orders. A complaint may contain a compliance order issued under
section 3008(a) or section 9006(a), or a corrective action order issued under section 3008(h) or section
9003(h)(4) of the SWDA. Any such order shall automatically become a final order unless, no later than 30
days after the order is served, the respondent requests a hearing pursuant to §22.15.

§22.38 Supplemental rules of practice governing the administrative assessment of civil penalties
under the Clean Water Act.

(a) Scope. This section shall apply, in conjunction with §§22.1 through 22.32 and §22.45, in
administrative proceedings for the assessment of any civil penalty under section 309(g) or section
311(b)(6) of the Clean Water Act (“CWA”)(33 U.S.C. 1319(g) and 1321(b)(6)). Where inconsistencies exist
between this section and §§22.1 through 22.32, this section shall apply.

(b) Consultation with States. For proceedings pursuant to section 309(g), the complainant shall provide
the State agency with the most direct authority over the matters at issue in the case an opportunity to
consult with the complainant. Complainant shall notify the State agency within 30 days following proof
of service of the complaint on the respondent or, in the case of a proceeding proposed to be
commenced pursuant to §22.13(b), no less than 40 days before the issuance of an order assessing a civil
penalty.

(c) Administrative procedure and judicial review. Action of the Administrator for which review could
have been obtained under section 509(b)(1) of the CWA, 33 U.S.C. 1369(b)(1), shall not be subject to
review in an administrative proceeding for the assessment of a civil penalty under section 309(g) or
section 311(b)(6).

§22.39 Supplemental rules governing the administrative assessment of civil penalties under section
109 of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as
amended.

(a) Scope. This section shall apply, in conjunction with §§22.10 through 22.32, in administrative
proceedings for the assessment of any civil penalty under section 109 of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, as amended (42 U.S.C. 9609). Where
inconsistencies exist between this section and §§22.1 through 22.32, this section shall apply.

(b) Judicial review. Any person who requested a hearing with respect to a Class Il civil penalty under
section 109(b) of CERCLA, 42 U.S.C. 9609(b), and who is the recipient of a final order assessing a civil
penalty may file a petition for judicial review of such order with the United States Court of Appeals for
the District of Columbia or for any other circuit in which such person resides or transacts business. Any
person who requested a hearing with respect to a Class | civil penalty under section 109(a)(4) of CERCLA,
42 U.S.C. 9609(a)(4), and who is the recipient of a final order assessing the civil penalty may file a
petition for judicial review of such order with the appropriate district court of the United States. All
petitions must be filed within 30 days of the date the order making the assessment was served on the
parties.





(c) Payment of civil penalty assessed. Payment of civil penalties assessed in the final order shall be made
by forwarding a cashier's check, payable to the “EPA, Hazardous Substances Superfund,” in the amount
assessed, and noting the case title and docket number, to the appropriate regional Superfund Lockbox
Depository.

§22.40 [Reserved]

§22.41 Supplemental rules governing the administrative assessment of civil penalties under Title Il of
the Toxic Substance Control Act, enacted as section 2 of the Asbestos Hazard Emergency Response Act
(AHERA).

(a) Scope. This section shall apply, in conjunction with §§22.1 through 22.32, in administrative
proceedings to assess a civil penalty conducted under section 207 of the Toxic Substances Control Act
(“TSCA”) (15 U.S.C. 2647). Where inconsistencies exist between this section and §§22.1 through 22.32,
this section shall apply.

(b) Collection of civil penalty. Any civil penalty collected under TSCA section 207 shall be used by the
local educational agency for purposes of complying with Title Il of TSCA. Any portion of a civil penalty
remaining unspent after a local educational agency achieves compliance shall be deposited into the
Asbestos Trust Fund established under section 5 of AHERA.

§22.42 Supplemental rules governing the administrative assessment of civil penalties for violations of
compliance orders issued to owners or operators of public water systems under part B of the Safe
Drinking Water Act.

(a) Scope. This section shall apply, in conjunction with §§22.1 through 22.32, in administrative
proceedings to assess a civil penalty under section 1414(g)(3)(B) of the Safe Drinking Water Act, 42
U.S.C. 300g-3(g)(3)(B). Where inconsistencies exist between this section and §§22.1 through 22.32, this
section shall apply.

(b) Choice of forum. A complaint which specifies that subpart | of this part applies shall also state that
respondent has a right to elect a hearing on the record in accordance with 5 U.S.C. 554, and that
respondent waives this right unless it requests in its answer a hearing on the record in accordance with
5 U.S.C. 554. Upon such request, the Regional Hearing Clerk shall recaption the documents in the record
as necessary, and notify the parties of the changes.

§22.43 Supplemental rules governing the administrative assessment of civil penalties against a
federal agency under the Safe Drinking Water Act.

(a) Scope. This section shall apply, in conjunction with §§22.1 through 22.32, in administrative
proceedings to assess a civil penalty against a federal agency under section 1447(b) of the Safe Drinking
Water Act, 42 U.S.C. 300j-6(b). Where inconsistencies exist between this section and §§22.1 through
22.32, this section shall apply.

(b) Effective date of final penalty order. Any penalty order issued pursuant to this section and section
1447(b) of the Safe Drinking Water Act shall become effective 30 days after it has been served on the
parties.





(c) Public notice of final penalty order. Upon the issuance of a final penalty order under this section, the
Administrator shall provide public notice of the order by publication, and by providing notice to any
person who requests such notice. The notice shall include:

(1) The docket number of the order;

(2) The address and phone number of the Regional Hearing Clerk from whom a copy of the order may be
obtained;

(3) The location of the facility where violations were found;
(4) A description of the violations;
(5) The penalty that was assessed; and

(6) A notice that any interested person may, within 30 days of the date the order becomes final, obtain
judicial review of the penalty order pursuant to section 1447(b) of the Safe Drinking Water Act, and
instruction that persons seeking judicial review shall provide copies of any appeal to the persons
described in 40 CFR 135.11(a).

§22.44 Supplemental rules of practice governing the termination of permits under section 402(a) of
the Clean Water Act or under section 3008(a)(3) of the Resource Conservation and Recovery Act.

(a) Scope of this subpart. The supplemental rules of practice in this subpart shall also apply in
conjunction with the Consolidated Rules of Practice in this part and with the administrative proceedings
for the termination of permits under section 402(a) of the Clean Water Act or under section 3008(a)(3)
of the Resource Conservation and Recovery Act. Notwithstanding the Consolidated Rules of Practice,
these supplemental rules shall govern with respect to the termination of such permits.

(b) In any proceeding to terminate a permit for cause under §122.64 or §270.43 of this chapter during
the term of the permit:

(1) The complaint shall, in addition to the requirements of §22.14(b), contain any additional information
specified in §124.8 of this chapter;

(2) The Director (as defined in §124.2 of this chapter) shall provide public notice of the complaint in
accordance with §124.10 of this chapter, and allow for public comment in accordance with §124.11 of
this chapter; and

(3) The Presiding Officer shall admit into evidence the contents of the Administrative Record described
in §124.9 of this chapter, and any public comments received.

[65 FR 30904, May 15, 2000]

§22.45 Supplemental rules governing public notice and comment in proceedings under sections
309(g) and 311(b)(6)(B)(ii) of the Clean Water Act and section 1423(c) of the Safe Drinking Water Act.

(a) Scope. This section shall apply, in conjunction with §§22.1 through 22.32, in administrative
proceedings for the assessment of any civil penalty under sections 309(g) and 311(b)(6)(B)(ii) of the
Clean Water Act (33 U.S.C. 1319(g) and 1321(b)(6)(B)(ii)), and under section 1423(c) of the Safe Drinking





Water Act (42 U.S.C. 300h-2(c)). Where inconsistencies exist between this section and §§22.1 through
22.32, this section shall apply.

(b) Public notice—(1) General. Complainant shall notify the public before assessing a civil penalty. Such
notice shall be provided within 30 days following proof of service of the complaint on the respondent or,
in the case of a proceeding proposed to be commenced pursuant to §22.13(b), no less than 40 days
before the issuance of an order assessing a civil penalty. The notice period begins upon first publication
of notice.

(2) Type and content of public notice. The complainant shall provide public notice of the complaint (or
the proposed consent agreement if §22.13(b) is applicable) by a method reasonably calculated to
provide notice, and shall also provide notice directly to any person who requests such notice. The notice
shall include:

(i) The docket number of the proceeding;

(ii) The name and address of the complainant and respondent, and the person from whom information
on the proceeding may be obtained, and the address of the Regional Hearing Clerk to whom appropriate
comments shall be directed;

(iii) The location of the site or facility from which the violations are alleged, and any applicable permit
number;

(iv) A description of the violation alleged and the relief sought; and

(v) A notice that persons shall submit comments to the Regional Hearing Clerk, and the deadline for such
submissions.

(c) Comment by a person who is not a party. The following provisions apply in regard to comment by a
person not a party to a proceeding:

(1) Participation in proceeding. (i) Any person wishing to participate in the proceedings must notify the
Regional Hearing Clerk in writing within the public notice period under paragraph (b)(1) of this section.
The person must provide his name, complete mailing address, and state that he wishes to participate in
the proceeding.

(ii) The Presiding Officer shall provide notice of any hearing on the merits to any person who has met the
requirements of paragraph (c)(1)(i) of this section at least 20 days prior to the scheduled hearing.

(iii) A commenter may present written comments for the record at any time prior to the close of the
record.

(iv) A commenter wishing to present evidence at a hearing on the merits shall notify, in writing, the
Presiding Officer and the parties of its intent at least 10 days prior to the scheduled hearing. This notice
must include a copy of any document to be introduced, a description of the evidence to be presented,
and the identity of any witness (and qualifications if an expert), and the subject matter of the testimony.

(v) In any hearing on the merits, a commenter may present evidence, including direct testimony subject
to cross examination by the parties.





(vi) The Presiding Officer shall have the discretion to establish the extent of commenter participation in
any other scheduled activity.

(2) Limitations. A commenter may not cross-examine any witness in any hearing and shall not be subject
to or participate in any discovery or prehearing exchange.

(3) Quick resolution and settlement. No proceeding subject to the public notice and comment provisions
of paragraphs (b) and (c) of this section may be resolved or settled under §22.18, or commenced under
§22.13(b), until 10 days after the close of the comment period provided in paragraph (c)(1) of this
section.

(4) Petition to set aside a consent agreement and proposed final order. (i) Complainant shall provide to
each commenter, by certified mail, return receipt requested, but not to the Regional Hearing Clerk or
Presiding Officer, a copy of any consent agreement between the parties and the proposed final order.

(i) Within 30 days of receipt of the consent agreement and proposed final order a commenter may
petition the Regional Administrator (or, for cases commenced at EPA Headquarters, the Environmental
Appeals Board), to set aside the consent agreement and proposed final order on the basis that material
evidence was not considered. Copies of the petition shall be served on the parties, but shall not be sent
to the Regional Hearing Clerk or the Presiding Officer.

(iii) Within 15 days of receipt of a petition, the complainant may, with notice to the Regional
Administrator or Environmental Appeals Board and to the commenter, withdraw the consent agreement
and proposed final order to consider the matters raised in the petition. If the complainant does not give
notice of withdrawal within 15 days of receipt of the petition, the Regional Administrator or
Environmental Appeals Board shall assign a Petition Officer to consider and rule on the petition. The
Petition Officer shall be another Presiding Officer, not otherwise involved in the case. Notice of this
assignment shall be sent to the parties, and to the Presiding Officer.

(iv) Within 30 days of assignment of the Petition Officer, the complainant shall present to the Petition
Officer a copy of the complaint and a written response to the petition. A copy of the response shall be
provided to the parties and to the commenter, but not to the Regional Hearing Clerk or Presiding
Officer.

(v) The Petition Officer shall review the petition, and complainant's response, and shall file with the
Regional Hearing Clerk, with copies to the parties, the commenter, and the Presiding Officer, written
findings as to:

(A) The extent to which the petition states an issue relevant and material to the issuance of the
proposed final order;

(B) Whether complainant adequately considered and responded to the petition; and
(C) Whether a resolution of the proceeding by the parties is appropriate without a hearing.

(vi) Upon a finding by the Petition Officer that a hearing is appropriate, the Presiding Officer shall order
that the consent agreement and proposed final order be set aside and shall establish a schedule for a
hearing.





(vii) Upon a finding by the Petition Officer that a resolution of the proceeding without a hearing is
appropriate, the Petition Officer shall issue an order denying the petition and stating reasons for the
denial. The Petition Officer shall:

(A) File the order with the Regional Hearing Clerk;
(B) Serve copies of the order on the parties and the commenter; and
(C) Provide public notice of the order.

(viii) Upon a finding by the Petition Officer that a resolution of the proceeding without a hearing is
appropriate, the Regional Administrator may issue the proposed final order, which shall become final 30
days after both the order denying the petition and a properly signed consent agreement are filed with
the Regional Hearing Clerk, unless further petition for review is filed by a notice of appeal in the
appropriate United States District Court, with coincident notice by certified mail to the Administrator
and the Attorney General. Written notice of appeal also shall be filed with the Regional Hearing Clerk,
and sent to the Presiding Officer and the parties.

(ix) If judicial review of the final order is denied, the final order shall become effective 30 days after such
denial has been filed with the Regional Hearing Clerk.

§8§22.46-22.49 [Reserved]

Subpart I—Administrative Proceedings Not Governed by Section 554 of the Administrative Procedure
Act

§22.50 Scope of this subpart.
(a) Scope. This subpart applies to all adjudicatory proceedings for:

(1) The assessment of a penalty under sections 309(g)(2)(A) and 311(b)(6)(B)(i) of the Clean Water Act
(33 U.S.C. 1319(g)(2)(A) and 1321(b)(6)(B)(i)).

(2) The assessment of a penalty under sections 1414(g)(3)(B) and 1423(c) of the Safe Drinking Water Act
(42 U.S.C. 300g-3(g)(3)(B) and 300h-2(c)), except where a respondent in a proceeding under section
1414(g)(3)(B) requests in its answer a hearing on the record in accordance with section 554 of the
Administrative Procedure Act, 5 U.S.C. 554.

(b) Relationship to other provisions. Sections 22.1 through 22.45 apply to proceedings under this
subpart, except for the following provisions which do not apply: §§22.11, 22.16(c), 22.21(a), and 22.29.
Where inconsistencies exist between this subpart and subparts A through G of this part, this subpart
shall apply. Where inconsistencies exist between this subpart and subpart H of this part, subpart H shall

apply.
§22.51 Presiding Officer.

The Presiding Officer shall be a Regional Judicial Officer. The Presiding Officer shall conduct the hearing,
and rule on all motions until an initial decision has become final or has been appealed.

§22.52 Information exchange and discovery.





Respondent's information exchange pursuant to §22.19(a) shall include information on any economic
benefit resulting from any activity or failure to act which is alleged in the administrative complaint to be
a violation of applicable law, including its gross revenues, delayed or avoided costs. Discovery under
§22.19(e) shall not be authorized, except for discovery of information concerning respondent's
economic benefit from alleged violations and information concerning respondent's ability to pay a

penalty.
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Standing Order — EPA Region 10 Part 22 Electronic Filing System June 1, 2020

STANDING ORDER

Designation of EPA Region 10 Part 22 Electronic Filing System

Effective Date: June 1, 2020

Background: Rule 22.5(a)(1) of the Consolidated Rules of Practice Governing the
Administrative Assessment of Civil Penalties and the Revocation/Termination or Suspension of
Permits (“Part 22 Rules”), 40 C.F.R. § 22.5(a)(1), states that, with regard to the filing of Part 22
related documents with a Regional Hearing Clerk, “[t]he Presiding Officer ...may by order
authorize or require filing by facsimile or an electronic filing system subject to any appropriate
conditions and limitations.”

Designation of EFS: Pursuant to our authority as the Regional Judicial Officers of the United
States Environmental Protection Agency (EPA) Region 10, we hereby designate EPA’s
Outlook-based email system to serve as EPA Region 10’s connection with administrative
enforcement actions under the Part 22 Rules. This Standing Order does not require that
documents be filed using this EFS. Rather, it authorizes the use of the email EFS as an option,
in addition to those methods already authorized by the Part 22 Rules for the filing of documents
with the Regional Hearing Clerk.

The use of the EFS is subject to the following conditions and limitations:

- EFS Email Address — Documents being filed with the Regional Hearing Clerk using
the EFS are to be emailed to the following email address: R10_RHC(@epa.gov. A
document emailed to the Regional Judicial Officer directly does not constitute filing
using the EFS and will not be deemed to be filed as part of the administrative record
for the matter;

- Caption of EFS Email - The caption of the EFS email must contain the following
information: name of case; EPA docket no.; and identification of document being
filed. (Ex. In the matter of: ABC Company, Inc.; U.S. EPA Docket No. RCRA-10-
2020-XXXX; Administrative Complaint);

- Parties Copied on EFS Email - It is the responsibility of the party filing a document
using the EFS to make certain that all other parties to the matter are copied on the
EFS email,

- Date/Time of Filing - Pursuant to Rule 22.5(a)(1), a document is filed when received
by the Regional Hearing Clerk. 40 C.F.R. 22.5(a)(1). For purposes of the EFS, the
date and time of the filing of a document in the EFS will be the date and time
indicated on the email that is received by the Regional Hearing Clerk email account,
subject to the following limitations: a document that has an email time stamp after
4:00 p.m. Pacific Standard Time will be treated as having been filed the next business
day;




mailto:R10_RHC@epa.gov
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- Certificate of Service — In accordance with Rule 22.5(a)(3), a Certificate of Service
shall accompany any document filed with the Regional Hearing Clerk using the EFS.
40 C.F.R. § 22.5(a)(3);

- Original — For purposes of the administrative record of the matter, the “original” of a
filed document shall be the electronic file that is received by the Regional Hearing
Clerk in the Regional Hearing Clerk email account;

- Regional Hearing Clerk Email Acknowledgement — The Regional Hearing Clerk
will send to all parties an email acknowledging receipt of the document filed using
the EFS. The email acknowledgement will indicate the date and time that the
document was filed in the EFS;

- Stamping of Filed Documents — The Regional Hearing Clerk will stamp (either
physically or electronically) all documents received by the EFS. The Stamp will
indicate that the document was filed and will indicate the date and time of filing with
the EFS;

- Compliance with Part 22 Rules — A party submitting a document using the EFS is
required to comply with all Part 22 Rules, including, but not limited to, rules
pertaining to: format and substance of the document being filed. To the extent that
this Standing Order conflicts with any requirement or provision of the Part 22 Rules,
the Part 22 Rules control;

- Format of Filed Documents — Documents submitted electronically must be in
Portable Document Format ("PDF"). (Note - EPA is not endorsing this product nor
the company that makes it);

- Contact Information for Submitting Party — The email that is transmitting the
document to the EFS must contain the following contact information for the
submitting party or its authorized representative: name, phone number, mailing
address, and e-mail address;

- Signature of Documents by EPA Personnel — Documents filed using the EFS must
be signed by EPA Personnel in accordance with Rule 22.5(¢c)(3), 40 C.F.R.

§ 22.5(c)(3). More specifically, filed documents can be signed either: via a pdf of a
“wet signature” or via an e-signature. With regard to e-signatures by EPA personnel,
these signatures must comply with EPA’s Electronic Signature Policy (Directive No.
CIO 2136.0) and an Electronic Signature Procedure (Directive No. CIO 2136-P-01.0)
that apply to new uses of electronic signature technology for internal EPA processes.
Standard digital signature functions in applications such as Adobe Reader and
Acrobat DC, generally will satisfy these requirements, provided they are approved by
EPA Region 10’s Senior Information Official (SIO).

- Signature of Documents by Outside Parties/Non-Agency - Documents filed using
the EFS must be signed by an outside/non-EPA party in accordance with Rule
22.5(c)(3), 40 C.F.R. § 22.5(c)(3).! More specifically, filed documents can be signed
either: via a pdf of a “wet signature” or via an e-signature. For the Regional Judicial

1 This Standing Order also adheres to the requirements in EPA’s Cross-Media Electronic Reporting Rule (CROMERR)
that apply when an outside party submits an electronic document to EPA as a substitute for a paper document. 40
C.F.R. § 3.10(a).



https://www.epa.gov/sites/production/files/2018-04/documents/electronic_signature_policy.pdf

https://www.epa.gov/sites/production/files/2018-04/documents/electronic_signature_policy.pdf

https://www.epa.gov/sites/production/files/2018-05/documents/electronic_signature_procedure_final_e-signature.pdf
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Officer to accept an electronically signed document from an outside/non-EPA party
(i.e., a respondent), the document needs to bear a “valid electronic signature.” A
Certificate Based Digital Signature, such as one created using standard digital
signature software (for example, the Digital Signature function in Adobe Acrobat),
can constitute a “valid electronic signature” for Part 22 purposes. These and similar
products embed metadata identifying a unique user and the time and date that the
signature was applied to the document. The metadata in the document should
demonstrate that the signature applied was valid and was not altered in the time after
the digital signature was applied. If the submitting party is emailing a pdf of a
document with a wet signature, the submitting party must also mail the original
signature page of the document (i.e., the page bearing the wet signature) to the
Regional Hearing Clerk. The Regional Hearing Clerk will include this signature page
in the official record of the matter;

- Signature Representation — Pursuant to Rule 22.5(c)(3), the signature on a
document filed using the EFS constitutes a representation that the signer has read the
document, that to the best of his or her knowledge the statements made therein are
true, and that the document is not interposed for delay. 40 C.F.R. § 22.5(¢c)(3);

- Service of EFS Filed Documents — The filing of a document using the EFS and the
copying of an opposing party of the email to the EFS do not constitute service of the
document under the Part 22 Rules. Service of the document on all opposing parties
must still be completed in accordance with the applicable Part 22 Rules. See 40
C.F.R. § 22.5(b);

- Amendments to Filed Documents — Once a document has been received by the EFS
it is part of the administrative record of the matter. It cannot be retrieved, deleted or
altered in any manner by the submitting party. Amendments to filed documents can
only be performed in accordance with the Part 22 Rules;

- PII and CBI - It is the responsibility of a party submitting a document via the EFS to
make certain that the document does not contain Personal Identification Information
(PII) or Confidential Business Information (CBI). Because documents uploaded onto
the EFS are deemed to be public documents, filers may not upload any CBI. Any
claim of confidentiality for any business information will be deemed to be waived if
such information is uploaded using this system. Additionally, filers may not upload
other private information the disclosure of which would constitute an unwarranted
invasion of any person's privacy (for example: social security numbers, birthdates,
medical records, personal financial information or other private information). For
information on how to file CBI or other private materials, please contact the Regional
Hearing Clerk;

- Filing of Complaints - This Standing Order applies only in proceedings in which
notice to a respondent of the availability of the EFS for the filing of an answer or
motion is clearly provided. A copy of this Standing Order is to accompany all
complaints that are filed and served. For the efficient and effective use of the EFS,
the parties are encouraged to confer and reach agreement regarding acceptable
electronic addresses and other logistical issues; and
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Applicability of Standing Order — Unless a proceeding is subject to the provisions
of Subpart I of the Part 22 Rules, the applicability of this Standing Order shall
terminate as to a particular proceeding upon the filing of an answer with the Regional
Hearing Clerk pursuant to 40 C.F.R. § 22.15, the issuance of an initial decision and
default order pursuant to 40 C.F.R. § 22.17 or the conclusion of the matter pursuant to
the entrance of a final order pursuant to 40 C.F.R. § 22.18. About proceedings
subject to Subpart I of the Part 22 Rules, this Standing Order shall be in effect during
the duration of the proceeding unless revoked or modified by the Regional Judicial
Officers. This Standing Order does not apply to the submission of consent
agreements and final orders (CAFOs) or expedited settlement agreements (ESAs) for
consideration by a Regional Judicial Officer. The process and requirements for the
submission of CAFOs and ESAs in connection with settlements of Part 22 matters is
governed by the EPA Region 10 Interim Standard Operating Procedure for Filing
and Service of 40 C.F.R. Part 22 CAFOs and ESAs While on Region-Wide Telework
(SOPs) (March 31, 2020). To the extent that there is a conflict between this Standing
Order and the SOPs, the Standing Order controls and will be applicable. This
Standing Order also does not apply to the filing of a document with the EPA Office of
Administrative Law Judges (OALJ) or the EPA Environmental Appeals Board
(EAB). Please check the OALJ and EAB websites for e-filing procedures and
requirements before those entities.

The conditions and limitations set forth herein may be amended or revoked generally or

regarding a specific case or group of cases by further order of the Regional Judicial Officers in
their sole discretion at any time. In addition, the Regional Judicial Officers may issue an order

modifying these conditions and limitations if deemed appropriate in his or her discretion.

Termination Date of Standing Order: This Standing Order will remain in effect until
terminated in writing by the Regional Judicial Officers of EPA Region 10.

RICHARD Digitally signed by RICHARD
MEDNICK
MEDNICK Date: 2020.05.29 10:09:17 -07'00'
Richard Mednick

Regional Judicial Officer
U.S EPA Region 10

Digitally signed by GARTH

GARTH WRIGHT wricHt

Date: 2020.05.29 09:16:04 -07'00"

Garth Wright
Regional Judicial Officer
U.S. EPA Region 10
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THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
WASTE ACTION PROJECT, CASE NO. C15-0796-JCC
Plaintiff, FINDINGS OF FACT AND
V. CONCLUSIONS OF LAW

ASTRO AUTO WRECKING, LLC,

Defendant.

This matter was tried to the Court from February 27, 2017, to March 2, 2017. The claim
presented for adjudication was whether Defendant Astro Auto Wrecking was in violation of
sections 301(a) and 402 of the Clean Water Act (CWA), 33 U.S.C. §§ 1311(a) and 1342, for
failing to comply with the terms and conditions of its National Pollutant Discharge Elimination
System (NPDES) permits. After the bench trial and pursuant to Federal Rule of Civil Procedure
52(a), the Court makes the following findings of fact and conclusions of law:

. FINDINGS OF FACT

1. Thisis a Clean Water Act (CWA) citizen lawsuit in which Plaintiff Waste Action Project
(WAP) alleges that Defendant Astro Auto Wrecking (Astro) violated and continues to
violate federal law by failing to comply with numerous provisions of its NPDES permit.

2. Plaintiff Waste Action Project is a non-profit corporation organized under the laws of the

State of Washington. It is a membership organization dedicated to protecting and
FINDINGS OF FACT AND CONCLUSIONS OF

LAW
PAGE -1
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preserving the environment of Washington State, especially the quality of its waters.
Defendant Astro Auto Wrecking operates a 5.15 acre auto wrecking, recycling, and
storage facility in Western Washington, at 37307 Enchanted Parkway South, near Federal
Way, Washington. The facility comprises a shop with indoor repair areas and two roofed
but open-air vehicle bays, a mobile outdoor car crusher, auto fluid storage areas, scrap
piles, and vehicle storage. The entry to the facility is paved with asphalt, and the roofed
vehicle bays are concrete. The other outdoor areas of the facility are bare soil. Some areas
are partially covered by quarry spalls. As part of its typical activities, Astro processes,
dismantles, drains, stores, and crushes vehicles. Astro has operated the facility since

2000.

. The facility’s western property line runs along the top of a ravine. At the bottom of the

ravine is the east fork of Hylebos Creek, which is a tributary to the Hylebos Waterway
and Commencement Bay of Puget Sound. Testimony at trial established that water flows

in the east fork approximately nine months of the year.

. The east fork of Hylebos Creek is listed as impaired for copper, bacteria, and dissolved

oxygen under section 303(d) of the CWA.. The copper and bacteria listings are in
Category 5, the most advanced classification, indicating that data show violations of the
relevant state water quality standard that must be addressed with a total maximum daily
load (“TMDL”) specification or a water quality improvement project.

Plaintiff presented two witnesses who testified that there are known sources of zinc and
copper associated with Astro Auto’s operations, including automotive chassis, engines,
and other metallic vehicle parts handled and stored outdoors, petroleum products which

often contain copper additives, brake pads, and tires.

. The Washington Department of Ecology (Ecology) granted Astro coverage under the

Washington Industrial Stormwater General Permit (ISGP) for discharges of stormwater

associated with industrial activity from the facility. General permits were issued in 2010

FINDINGS OF FACT AND CONCLUSIONS OF
LAW
PAGE - 2
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and 2015.

8. Astro completed its first stormwater pollution prevention plan (SWPPP) in April 2011,
which was the effective SWPPP for the facility until it was replaced by the May 2015
SWPPP.

9. The statute of limitations in this case extends to March 22, 2010.

10. Waste Action Project satisfied the CWA'’s pre-suit notice of intent to sue requirement to
maintain this case.

11. Prior to trial, the parties stipulated to injunctive relief.

12. On December 6, 2016, this Court issued an order granting in part Plaintiff’s motion for
summary judgment. The Court held that:

a. WAP had standing to bring suit, including fulfillment of the notice and ongoing
violation requirements,

b. Astro failed to implement the BMPs of a secondary containment for fluid storage
from May 18, 2015, onward; a stormwater recycling system from October 31,
2015, onward; and keeping the hoods closed on stored junk vehicles from
September 1, 2015, onward,

c. Astro failed to sample stormwater discharge in the first and fourth quarters of
2015 and the first quarter of 2016,

d. Astro failed to indicate compliance status on 40 monthly inspection reports,

@

Astro failed to prepare 26 reports of non-compliance and remedial actions,

—h

Astro failed to prepare accurate and complete annual reports in 2011 and 2014,
and
g. Astro failed to fulfill corrective action requirements in 2011 and 2014.
13. In that order, the Court declined to grant summary judgment as to Astro’s alleged
a. Failure to implement Best Management Practices (BMPs) of a bermed concrete
containment pad for the vehicle crusher, cover and containment for waste and
FINDINGS OF FACT AND CONCLUSIONS OF

LAW
PAGE - 3
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scrap piles, grading and containment pads to reduce pollutant exposure, and
contaminated stormwater conveyance and treatment,
b. Failure to submit Discharge Monitoring Reports (DMRs) in 15 quarters, and
c. Violation of the copper effluent limits.
The Court’s order found Astro liable for at least 1,595 distinct violations of the CWA and

left the remaining allegations to be decided at trial.

Failure to Implement BMPs

15.

16.

17.

18.

Defendant presented testimony from its expert Mr. Neugebauer, that the berm and trench
system he designed was equally as effective as the BMPs required by Astro’s SWPPP.
However, Plaintiff presented the testimony of Ms. Hickey and Mr. Young, who testified
to discharges with an oily sheen and petroleum smell coming from the southern end of
the facility.

Mr. McMiilian testified that he believed the water came from the housing development
and aggregated on the southern side of Astro’s fence. However, given the pictures
entered into evidence at trial, and the video showing the water flowing south from under
Astro’s southern fence, the Court finds it is more likely than not that the water constituted
a discharge from the southern end of the facility.

Mr. McMilian testified that the berm and trench system did not extend to the southern
portion of the facility. He testified that he did not extend it to the southern portion of the
property because he ran out of money.

Defendant presented testimony that the oily sheen on the water coming from Astro could
have been iron-reducing bacteria, which presents similarly to petroleum on water.
However, Plaintiff presented testimony that the water smelled of petroleum. Defendant
did not refute this or present testimony that iron-reducing bacteria smell like petroleum
products. Combined with the pictures and videos showing an oily sheen, the Court finds

that it is more likely than not that the discharges coming from Astro’s facility contained
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petroleum or petroleum byproducts.

The Court further finds that the measures currently in place are not as equally effective as
the BMPs required by the SWPPP, specifically (1) a bermed concrete containment pad
for the vehicle crusher, (2) cover and containment for waste and scrap piles, (3) grading
and containment pads to reduce pollutant exposure, and (4) contaminated stormwater

conveyance and treatment BMPs.

Failure to Submit DMRs in 15 Quarters

20.

Defendant submitted into evidence records of every report that Plaintiff alleged was not
filed. Plaintiff’s witness from Ecology could not rule out human error in filings before
May 2015 and could not explain why, if the reports were sent, Ecology would not have
them in the database. The Court finds that Plaintiff did not show it is more likely than not

that Astro failed to submit the discharge monitoring reports in 15 quarters.

Violation of the Copper Effluent Limits

21.
22,

23.
24,

25.

26.
27.

The effluent limit for copper is 2.7 parts per billion.

In 2011, Astro sampled a stormwater discharge that contained copper in the amount of 36
parts per billion.

The only other sample tested for copper listed a concentration of .054 parts per billion.
Plaintiff’s expert testified that this was a reporting error because equipment that measures
copper in parts per billion would not be able to detect a reading that low. He testified that
he thought the actual result was actually 5.4 or 54 parts per billion (both above the
effluent limit) but said that was only speculation.

Defendant’s expert testified that there are laboratories capable of testing for copper
measured in parts per trillion, which would be able to explain the reading.

Neither side submitted the original lab report into evidence.

Neither side testified as to which lab performed the test and if that lab tested for copper in

parts per trillion.
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28. Plaintiff did not independently test any discharges. The only test results are from 2011
and 2014. The Court finds that Plaintiff did not carry its burden of showing more likely
than not that the test result from 2014 was erroneous, or that any subsequent discharge
exceeded the copper effluent limit.

Failure to Sample Discharges in 19 Quarters

29. Plaintiff submitted evidence demonstrating that any precipitation event equal to or larger
than 0.68 inches in 24 hours is sufficient to produce a discharge of stormwater from the
facility that can be sampled. The Court finds this evidence credible.

30. Precipitation data from SeaTac International Airport is applicable to the facility and from
May 21, 2010 to February 9, 2017, there were at least 115 days with at least 0.68 inches
of precipitation measured at SeaTac International Airport.

31. Using that data, the Court finds there were 19 quarters in which there would have been at
least one discharge that should have been sampled. Astro did not sample any discharges
during those 19 quarters.

Defendant’s Financial Status

32. Astro has operated at a loss in every year from 2010 to the present.

33. Astro has already expended over $100,000 attempting to comply with its permit.

34. Mr. McMilian testified that the largest fine Astro could sustain and stay in business was
$50,000.

35. Plaintiff did not present sufficient evidence to demonstrate Astro financially benefited
from its CWA violations.

Stipulated Injunctive Relief

36. The following injunctive relief is economically and technically feasible for Astro, in the
public interest, appropriate to remedy any Clean Water Action violations WAP alleges
considering the balance of hardships between the parties, and within the Court’s statutory
authority to fashion an appropriate equitable remedy under 33 U.S.C. 88 1365(a) and (f):
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a. Astro will comply with the CWA as it relates to discharges of industrial stormwater from
the Facility, all conditions of the ISGP and any successor, modified, or replacement NPDES
permit. However, nothing in this stipulation section 36 shall be construed to (i) allow WAP
to prosecute allegations of a separate CWA violation as a violation of the injunctive relief
rather than as a separate claim; or (ii) prejudice WAP in any separate prosecution of
allegations of separate CWA violations at the facility;

b. Not later than March 31, 2018, Astro will install (i) an impervious concrete pad
surrounded by a concrete berm for areas where vehicles are processed and/or drained of
fluids; (ii) an impervious concrete pad surrounded by a concrete berm for the car crushing
area; and (iii) an oil/water separator consistent with the design prepared for Astro by Land
Technologies dated April 15, 2011, and stamped by registered engineer Paul Musante;

c. Unless stormwater infiltration proves “Complicated” due to soil contamination or
groundwater, as that term is defined in subparagraph (d-ii) of this stipulation section 36,
Astro will, not later than March 31, 2019, complete installation of stormwater collection,
conveyance, and infiltration devices, including a properly engineered infiltration bay, all
consistent with the design prepared for Astro by Land Technologies dated April 15, 2011,
and stamped by registered engineer Paul Musante;

d. Not later than October 31, 2018, Astro will complete the following testing of the installed
improvements:

() collect at least eight (8) soil samples from the upper six inches of soil in the area
Astro plans to excavate as part of construction of the infiltration bay described in
subparagraph (c) of this stipulation. The eight sample locations will be distributed across the
area so as to be representative. Astro may composite the eight samples into no fewer than
two samples for laboratory analysis. Astro will have such samples analyzed for pH,
conductivity, and the metals, organics, and petroleum hydrocarbons listed in Table 8 of
condition S6.C.2.e. of the 2015 General Permit. The analysis will be capable of detecting
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whether the foregoing pollutants exceed the quantitation levels in Table 8 of the NPDES
permit;

(ii.)  Stormwater infiltration is considered “Complicated” for the purposes of this
stipulation if (1) any soil sample collected pursuant to subparagraph (d)(i) of this stipulation
section 36 exceeds 2015 General Permit thresholds; or (2) groundwater is encountered in the
area where Astro Auto plans to construct infiltration facilities;

(iii.)  If stormwater infiltration at the Facility proves to be Complicated, Astro will
notify WAP within fourteen (14) days of receipt of the report or discovery of groundwater
that triggers this condition and, within 90 days of providing such notice, will propose and
provide to WAP an alternative stormwater treatment system approved by a qualified
stormwater professional that will comply with all applicable NPDES permit requirements.
Upon joint approval of an alternative treatment system, Astro will install that system no later
than May 17, 2019, or, upon joint approval of an alternative infiltration location, Astro will
implement the infiltration facilities at the approved location not later than May 17, 2019;

e. Following each completion date listed in this section, Astro will permit WAP to enter the
Facility to verify completion of any of the tasks listed in subparagraphs (a) through (d) of this
stipulation section 36, provided that WAP provides a minimum of seven (7) days’ written
notice of said visit and a mutually agreed time for said visit can be established;

f.  Within six (6) months of completing the tasks listed in subparagraphs (b) and (c) of this
stipulation section 36 (and (d) if it becomes applicable), Astro will complete an updated
SWPPP and transmit a copy to WAP.

1

1

1

1

1
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1. CONCLUSIONS OF LAW

1. The Court has jurisdiction over the parties and the subject matter of this litigation.

2. Venue is properly set in the United States District Court, Western District of
Washington pursuant to 28 U.S.C. § 1391, because Astro Auto Wrecking is located in
this district.

3. “The citizen plaintiffs in a [CWA] suit are suing as private attorneys general, and they
seek enforcement of federal law . . . . Any benefit from the lawsuit, whether injunctive or
monetary, inures to the public or to the United States.” Sierra Club v. Chevron U.S.A.,
Inc., 834 F.2d 1517, 1522 (9th Cir. 1987) (quotations omitted).

4. Plaintiff has standing in this case and complied with the CWA'’s requirements for
maintaining a citizen suit.

Violations of the CWA

5. The Court does not accept Astro’s affirmative defense that the berm and trench system
was equally as effective as the required BMPs.

6. Astro is in violation of sections 301(a) and 402 of the CWA, 33 U.S.C. 8§ 1311(a) and
1342, for failure to implement the following BMPs required by the SWPPP: (1) a bermed
concrete containment pad for the vehicle crusher, (2) cover and containment for waste
and scrap piles, (3) grading and containment pads to reduce pollutant exposure, and (4)
contaminated stormwater conveyance and treatment BMPs.

7. The failure to implement these BMPs has persisted at least since the date Astro received
coverage under the ISGP, May 21, 2010. That is approximately 2,400 days, which
constitutes 2,400 violations of the CWA.

8. Astro is in violation of sections 301(a) and 402 of the CWA, 33 U.S.C. 8§ 1311(a) and
1342, for failure to complete a Level 1 corrective action for oil sheen for the fourth
quarter of 2015. This constitutes one violation of the CWA.

9. Astro is in violation of sections 301(a) and 402 of the CWA, 33 U.S.C. 8§ 1311(a) and
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1342, for failure to sample stormwater discharge for 19 quarters. This constitutes 19
distinct violations of the CWA.

Plaintiff did not carry its burden to prove by a preponderance of the evidence that Astro
failed to submit discharge monitoring reports for 15 quarters. This claim is dismissed
with prejudice.

Plaintiff’s claim that Astro violated sections 301(a) and 402 of the CWA, 33 U.S.C.

88 1311(a) and 1342, by discharging stormwater containing copper in excess of the

effluent limit in its NPDES permit fails and is dismissed with prejudice.

Remedies

12.

13.

14.

15.

16.

17.

The Court has broad statutory authority to fashion an appropriate equitable remedy under
the CWA. See 33 U.S.C. 88 1365(a) and (f). The CWA “permits the district court to order
that relief it considers necessary to secure prompt compliance with the Act.” Weinberger
v. Romero-Barcelo, 456 U.S. 305, 320 (1982).

The central purpose of CWA penalties is deterrence—both to the specific violator and
generally to the regulated community. Catskill Mountains Chapter of Trout Unlimited,
Inc. v. NYC, 244 F. Supp. 2d 41, 48 (N.D.N.Y. 2003).

The CWA authorizes civil penalties up to $37,500 per day of violation for each violation
committed through November 2, 2015, and $51,570 per day of violation for each
violation committed after November 2, 2015. 33 U.S.C. 88 1319(d), 1365(a); 40 C.F.R.
§194.

Astro is liable for roughly 4,015 violations of the CWA, totaling upwards of $150 million
in fines.

The Court ORDERS the stipulated injunctive relief outlined in section 36 of the Findings
of Fact.

Although the CWA authorizes the Court to impose a substantial penalty on Astro, a large

penalty will only hamper Astro’s efforts to comply with the stipulated injunctive relief
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and implement its Land Technology Plan. Further, a substantial penalty will most likely
put Astro out of business. Under different circumstances, the Court would not hesitate to
impose a substantial penalty for CWA violations; here, however, a substantial penalty
will not further the purposes of the CWA.

The Court therefore ORDERS a deferred penalty of $50,000. Astro is to use that $50,000
to fulfill the conditions of the stipulated injunctive relief outlined in section 36 of the
Findings of Fact. If, by November 2019, Astro has not fulfilled the conditions of the
injunctive relief, the Court will impose the $50,000 penalty.

The Court retains jurisdiction over this matter to ensure Astro’s compliance with the
stipulated injunctive relief.

Waste Action Project is a substantially prevailing party and entitled to recovery of costs
of litigation under 33 U.S.C. § 1365(d).

The Court ORDERS Plaintiff to file a detailed accounting of these expenses by April 28,
2017. If Defendant has any objection to this accounting, it must file it by May 12, 2017.
Plaintiff’s reply, if any, is due by May 26, 2017. If the Court finds Plaintiff’s expenses

reasonable, it will order Defendant to pay them in full.

DATED this 4th day of April, 2017.

\v4

\LC@ s

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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April 6, 2016

Leo McMilian WARO011869

Astro Auto Wrecking ASTRO AUTOWRECKING
37307 Enchanted Pkwy S 37307 ENCHANTED PKWY S
Federal Way, WA 98003-7614 Federal Way, WA 98003

RE: 2015 Discharge Monitoring Reports
Dear Industrial Stormwater Permittee:

Your facility is covered under the Washington State Department of Ecology's (Ecology)
Industrial Stormwater General Permit. This permit requires you to sample the stormwater
discharge from your facility and report the results to Ecology on a Discharge Monitoring Report
(DMR).

Ecology istracking DMR submittals and follows up with facilities that have not submitted
required DMRs.

According to Ecology's records, you have not submitted First, Third, and Fourth Quarter
DMRs, 2015 asrequired by your Industrial Stormwater General Permit.

According to the permit:

« Discharge Monitoring Reports must be submitted to Ecology according to the
following schedule:

Reporting Period Months DMR DueDate
1st January - March May 15, 2015
2nd April - June August 15, 2015
3rd July - September November 15, 2015
4th October - Decmeber February 15, 2016

« If your facility did not discharge during areporting period, you must still submit the
required DMR, checking the box for "No Discharge."



Industrial Stormwater Permittee
April 6, 2016
Page 2

DMRs must be submitted during each reporting period, even if there is no discharge from the
site. Please submit all missing DMRsto Ecology no later than May 7, 2016. If you do not have
stormwater sampling data for a particular quarter, check the appropriate reporting code on the
DMR (e.g., no discharge, consistent attainment, analysis not conducted, etc.).

Ecology relies on complete and accurate DM R information to assess your compliance with
permit conditions. Each missing DMR is counted as a separate permit violation. Failureto
submit DMRs or non-compliance with other conditions of the permit may result in
enforcement action by Ecology. Compliance with this notification does not mean you have
complied with al permit conditions.

Please note: DMRs must be submitted electronically using Ecology's Water Quality Permitting
Portal - Discharge Monitoring Report (DMR) application, unless awaiver from electronic
reporting has been granted (e.g., if a Permittee does not have broadband internet access). If a
waiver has been granted, reports must be postmarked or delivered to the following address by
the due date:

Department of Ecology

Water Quality Program - DMR Violation Response
PO Box 47696

Olympia, WA 98504-7696

To sign up for WQWebDMR go to: http://www.ecy.wa.gov/programs/wag/permits/paris/
webdmr.html. If you have questions about how to register for WQWebDMR, contact Ecology’s
WQWebDMR staff at WQWebPortal @ecy.wa.gov, or (360) 407-7097 (Olympia area), or

(800) 633-6193/ option 3.

If you believe this letter isin error or if you need clarification or assistance, please contact
Clay Keown at clay.keown@ecy.wa.gov or (360) 407-6048.

Sincerely,

ol %M

Bill Moore, P.E., Manager
Program Development Services Section
Water Quality Program

cc: File, Ecology HQ


http://www.ecy.wa.gov/programs/wq/permits/paris/webdmr.html
http://www.ecy.wa.gov/programs/wq/permits/paris/webdmr.html

. Federal Way, WA 98003-7614

STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY
PO Box 47600 « Olympia, WA 98504-7600 ¢ 360-407-6000
717 for Washington Relay Service  Persons with a speech disability can call 877-833-6341

April 6, 2017

. s WARO011869
. R ot Wrecking -+~ - ASTROAUTOWRECKING
37307 Enchanted Pkwy S

Federal Way, WA98003

RE: 2016 Discharge Monitoring Reports - FINAL NOTICE.
| Dear Industrial Stormwater Permittee:

Your facility is covered under the Washington State Department of Ecology's (Ecology)
Industrial Stormwater General Permit (ISGP). This permit requires you to sample the
stormwater discharge(s) from your facility and report the results to Ecology on a Discharge
Monitoring Report (DMR). DMRs must be submitted during each quarter even if there are no
discharge(s) from your facility.

Ecology is tracking DMR submittals and follows up with permittees that have not submitted
required DMRs. '

According to Ecology's records, you have not submitted First, Second, Third, and Fourth
Quarter DMRs 2016 DMR and are currently in violation of your ISGP.

_According to the permit:
. DMRs must be submitted to Ecology according to the following schedule:

If your facility did nc;t cﬁscharge during a 1'eportiﬁéwp?é;‘iio‘d, you must still submit the
required DMR, checking the box for "No Discharge."

Reporting Period  Montis ~ DMR Duc Date.

ReporimgRerod | Monts e |
B
dQuarer | iy Sepember | November15,2016
| Quarter | Octobor-Decomber | February 15,2017 __



Leo McMilian
April 6, 2017
Page 2

Tf you did not take a sample for a particular quarter, check the appropriate reporting code on the
DMR (e.g., no discharge, consistent attainment, analysis not conducted, etc.).

Ecology relies on complete and accurate DMR information to assess your compliance with -
permit conditions. Bach missing DMR is counted as a separate permit violation. Failure to
submit DMRs or non-compliance with other conditions of the permit is a violation of the ISGP,
and therefore a violation of The Federal Clean Water Act and Chapter 90.48 Revised Code of
Washington (RCW) - the State of Washington Pollution Control Act, Failure to submit DMRs
or non-compliance with ether conditions of the permit may result in issuance of monetary
penalties. Compliance with this notification does not mean you have complied with all permit
conditions.

Please note: DMRs must be submitted electronically using Ecology's Water Quality
Permitting Portal - Discharge Monitoring Report application (WQWebDMR), unless a
waiver from electronic reporting has been granted (e.g., if a permittee does not have
broadband internet access). If a waiver has been granted, reports must be postmarked or
delivered to the following address by the due date:

Washington Department of Ecology

Water Quality Program - DMR Violation Response
PO Box 47696

Olympia, WA 98504-7696

To find out more information regarding electronic reporting and to sign up for WQWebDMR go
to: http://www.ecy.wa.gov/programs/wq/permits/paris/webdmr.htmi,

If you have questions about how to register for WQWébDMR, contact Ecology’s WQWébDMR
staff at WQWebPortal@ecy.wa.govor (800) 633-6193/ option 3.

If you believe this letter is in error or if you need clarification or assistance, please contact
Clay Keown at clay.keown@ecy.wa.govor (360) 407-6048.

Sincerely,

VA //W

Bill Moore, P.E., Manager
Program Development Services Sectlon
Water Quality Program

'ByCERTIFIEDMAILNUMBER‘ 91 7199 9991 7037 lhk4s 3272

cc: File, Ecology HQ




STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

PO Box 47600 * Olympia, WA 98504-7600 * 360-407-6000
711 for Washington Relay Service ® Persons with a speech disability can call 877-833-6341

June 21, 2018

Leo McMilian WARO011869

Astro Auto Wrecking ASTRO AUTOWRECKING
37307 Enchanted Pkwy S 37307 ENCHANTED PKWY S
Federal Way, WA 98003-7614 Federal Way, WA 98003

RE: 2017 Discharge Monitoring Reports- FIRST NOTICE

Dear Industrial Stormwater Permittee:

Y our facility is covered under the Washington State Department of Ecology's (Ecology)
Industrial Stormwater General Permit (ISGP). This permit requires you to sample the
stormwater discharge(s) from your facility and report the results to Ecology on a Discharge

Monitoring Report (DMR). DMRs must be submitted during each quarter even if there are no
discharge(s) from your facility.

Ecology istracking DMR submittals and follows up with permittees that have not submitted
required DMRs.

According to Ecology's records, you have not submitted First, Second, Third, and Fourth
Quarters 2017 DMRs and are currently in violation of your |SGP.

According to the permit:

DMRs must be submitted to Ecology according to the following schedule:

Reporting Period Months DMR Due Date
1st Quarter January - March May 15, 2017
2nd Quarter April - June August 15, 2017
3rd Quarter July - September November 15, 2017
4th Quarter October - December February 15, 2018

If your facility did not discharge during a reporting period, you must still submit the
required DMR, checking the box for "No Discharge.”



Leo McMilian
June 21, 2018
Page 2

If you did not take a sample for a particular quarter, check the appropriate reporting code on the
DMR (e.g., no discharge, consistent attainment, analysis not conducted, etc.).

Ecology relies on complete and accurate DM R information to assess your compliance with
permit conditions. Each missing DMR is counted as a separate permit violation. Failure to
submit DMRs or non-compliance with other conditions of the permit is a violation of the ISGP,
and therefore aviolation of The Federal Clean Water Act and Chapter 90.48 Revised Code of
Washington (RCW) - the State of Washington Pollution Control Act. Failureto submit DMRs
or non-compliance with other conditions of the permit may result in issuance of monetary
penalties. Compliance with this notification does not mean you have complied with all permit
conditions.

Please note: DM Rs must be submitted electronically by July 22, 2018 using Ecology's
Water Quality Permitting Portal - Discharge M onitoring Report application
(WQWebDMR), unless a waiver from electronic reporting hasbeen granted (e.g., if a
per mittee does not have broadband internet access). If awaiver has been granted, reports
must be postmarked or delivered to the following address by the due date:

Washington Department of Ecology

Water Quality Program - DMR Violation Response
PO Box 47696

Olympia, WA 98504-7696

To find out more information regarding electronic reporting and to sign up for WQWebDMR go
to: http://ecology.wa.gov/Regulations-Permits/Guidance-techni cal-assi stance/\Water-quality-
permits-guidance/WQWebPortal -quidance#dmr

If you have questions about how to register for WQWebDMR, contact Ecology’s WQWebDMR
staff at WQWebPortal @ecy.wa.gov, or (800) 633-6193/ option 3.

If you believe this letter isin error or if you need clarification or assistance, please contact
Clay Keown at clay.keown@ecy.wa.gov or (360) 407-6048.

Sincerely,
, Ty

Vincent McGowan, Manager
Program Development Services Section
Water Quality Program

cc: File, Ecology HQ


http://ecology.wa.gov/Regulations-Permits/Guidance-technical-assistance/Water-quality-permits-guidance/WQWebPortal-guidance#dmr
http://ecology.wa.gov/Regulations-Permits/Guidance-technical-assistance/Water-quality-permits-guidance/WQWebPortal-guidance#dmr

STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

PO Box 47600 * Olympia, WA 98504-7600 * 360-407-6000
711 for Washington Relay Service * Persons with a speech disability can call 877-833-6341

September 20, 2018

Leo McMilian WARO011869

Astro Auto Wrecking ASTRO AUTOWRECKING
37307 Enchanted Pkwy S 37307 ENCHANTED PKWY S
Federal Way, WA 98003-7614 Federal Way, WA98003

RE: 2017 Discharge Monitoring Reports- SECOND NOTICE
Dear Industrial Stormwater Permittee:

Y our facility is covered under the Washington State Department of Ecology's (Ecology)
Industrial Stormwater General Permit (ISGP). This permit requires you to sample the
stormwater discharge from your facility and report the results to Ecology on a Discharge
Monitoring Report (DMR). DMRs must be submitted during each quarter, even if there are no
discharge(s) from the site.

Ecology istracking DMR submittals and follows up with permittees that have not submitted
required DMRs.

According to Ecology's records, you have not submitted First, Second, Third, and Fourth
Quarters 2017 DMRs and are currently in violation of your | SGP.

According to the permit:
2017 DMR due dates are as follows:

Reporting Period Months DMR DueDate
1st Quarter January - March May 15, 2017
2nd Quarter April - June August 15, 2017
3rd Quarter July - September November 15, 2017
4th Quarter October - December February 15, 2018

If your facility did not discharge during areporting period, you must still submit the
required DMR, checking the box for "No Discharge.”



Leo McMilian
September 20, 2018
Page 2

If you did not take a sample for a particular quarter, check the appropriate reporting code on the
DMR (e.g. no discharge, consistent attainment, analysis not conducted, etc.).

Ecology relies on complete and accurate DMR information to assess your compliance with
permit conditions. Each missing DMR is counted as a separate permit violation. Failure to
submit these DMR(s) or non-compliance with other conditions of the permit isaviolation
of The Federal Clean Water Act and Chapter 90.48 Revised Code of Washington (RCW)-
the State of Washington Pollution Control Act.Failureto submit these missing DM R(S)
or non-compliance with other per mit requirements may result in issuance of monetary
penalties. Compliance with this notification does not mean you have complied with all
permit conditions.

Please note: DM Rs must be submitted electronically by October 21, 2018 using Ecology's
Water Quality Permitting Portal - Discharge Monitoring Report (DMR) application,
unless a waiver from electronic reporting has been granted (e.g., if a Permittee does not
have broadband internet access). Permittees unable to submit DMRs electronically must
contact Ecology to request awaiver and obtain instructions on how to obtain a paper copy
DMR. If awaiver has been granted, DMR(s) must be postmarked or delivered to the following
address by the due date:

Washington Department of Ecology

Weater Quality Program - DMR Violation Response
PO Box 47696

Olympia, WA 98504-7696

To sign up for Ecology’s Electronic DMR System (WQWebDMR) go to:
http://ecol ogy.wa.gov/Reqgul ati ons-Permits/Gui dance-techni cal -assi stance/\Water-quality-
permits-quidance/WQWebPortal -quidancet#dmr

If you have questions about how to register for WQWebDMR, contact Ecology’s
WQWebDMR staff at WQWebPortal @ecy.wa.gov, or (800) 633-6193/ option 3.

If you believe thisletter isin error or if you need clarification or assistance, please contact
Clay Keown at clay.keown@ecy.wa.gov or (360) 407-6048.

Sincerely,

/ 7t ) 4 /""“é
¢ S (/4 g
Yo oM —

Vincent McGowan, Manager
Program Development Services Section
Water Quality Program

cc: File, Ecology HQ


http://ecology.wa.gov/Regulations-Permits/Guidance-technical-assistance/Water-quality-permits-guidance/WQWebPortal-guidance#dmr
http://ecology.wa.gov/Regulations-Permits/Guidance-technical-assistance/Water-quality-permits-guidance/WQWebPortal-guidance#dmr

STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

PO Box 47600 » Olympia, WA 98504-7600 » 360-407-6000

711 for Washington Relay

June 20, 2018

Leo McMilian

Astro Auto Wrecking

37307 Enchanted Parkway South
Federal Way, WA 98003-7614

Service ¢ Persons with a speech disability can call 877-833-6341

Notice of Penalty Docket # | 15855 :

Site Location 37307 Enchanted Parkway South, Federal Way, WA 98003-7614
Penalty Amount. $3,000.00

Due Date Within 30 days after receiving this Notice of Penalty

Re:  Notice of Penalty
Dear M, McMilian:

"The Depattment of Ecology (Ecology) has issued the enclosed Notice of Penalty to Astro Auto
Wiecking for violating provisions of:

o Chapter 90.48 Revised Code of Washington (RCW) — Water Pollution Control
o Chapter 173-226 Washington Administrative Code (WAC) — Waste Discharge General

Permit Program

o Industrial Stormwater General Permit No, WAR011869

Please read the enclosed Notice of Penalty describing the violation(s) and options for responding to

the penalty.

- If you have questions please contact Clay Keown at 360-407-6048 or clay.keown@ecy.wa.gov.

Sincerely,

oA A

Vincent McGowan, Manger
Program Development Services

Water Quality Programa, Headquarters

Enclosures:  Notice of Penalty

Docket #15855

By certified mail 9489 0090 0027 6066 5215 30
cc;:  Fiscal-Penalty Desk, Ecology

OcEizon




STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

IN THE MATTER OF PENALTY ) NOTICE OF PENALTY

- ASSESSMENT AGAINST ) INCURRED AND DUE
Astro Auto Wrecking ) PENALTY DOCKET #15855
Leo McMilian )

To:  Leo McMilian
Astro Auto Wrecking
37307 Enchanted Parkway South
Federal Way, WA 98003-7614

Notice of Penalty Docket # | 15855 ,
Site Location 37307 Enchanted Parkway South, Federal Way, WA 98003-7614
Penalty Amount $3,000.00 ' '
Due Date Within 30 days afier receiving this Notice of Penalty

The Washington State Department of Ecology (Ecology) has assessed a penalty against Astro Auto
Wrecking in the amount of $3,000.00 for violating provisions of:

o Chapter 90.48 Revised Code of Washington (RCW) — Water Pollution Control
o  Chapter 173-226 Washington Administrative Code (WAC) — Waste Dischatge General

Permit Program
o Industrial Stormwater General Permit No, WAR0011869
Ecology has authority to issue this penalty under RCW 90.48.144 and is Basillg the penalties on the
violations listed in this notice.

IDETERMINATION.OF ' VIOLATION(S
Ecology’s determination that violations have occurred is based on the violations listed below.

Violations:

a. Failure to submit 2 quarter 2016 DMR.

i, DMR was due August 15, 2016.

ii. Non-compliance notification sent via USPS on October 4, 2016.
b. Failure to submit 3" quarter 2016 DMR.,

i. DMR was due November 15, 2010.

ii. Non-compliance notification seunt via USPS on Dscember 1, 2016.
¢. Failure to submit 4" quarter 2016 DMR.

i. DMR was due February 15, 2017.

it. Non-compliance notification sent via certified mail on April 6, 2017.

Certified mail was delivered on April 8, 2017,




Notice of Penalty Docket #15855
June 20, 2018
Page 2

IO LR

Under RCW 34.05.110, small businesses are eligible for a waiver of a first-time paperwork violation
and an opportunity to correct other violations, We have made no determination as to whethet you
meet the definition of a “small business” under this section. However, we have determined that the
requirements of RCW 34.05.110 do not apply to the violation(s) due to a conflict with federal law or
program requirements, including federal requirements that are a prescribed condition to the allocation

of federal funds to the state.

[FATLURLETO COMPLY WITH THIS NOTICE OF PENALT
Continued failure to correct the violations listed in this Notice of Penalty may result in additional,
cscalated penalties.

[OPTIONS FOR RESPONDING TO A NOTICE OF PENALTY
| Optiow1:  Pay Hic pénalty Withtn 30 days after veceiving the Notice of Penalty: ™= =
Make your payment payable to the Department of Ecology. Please include the penalty docket
number on your payment.

Mail payment to:

Department of Ecology
Cashiering Unit

PO Box 47611

Olympia, WA 98504-7611

Note: Ecology may take legal action to collect the penalty if you have not paid 30 days after
receiving the Notice of Penalty, and have not appealed.

Appeal-to the PCHB andséive Ecology within 30 days:after ,tl.l.éiﬁ}if?ﬁir

T2 Ereceipt-of the Notice of- Pénalty R
The appeal process is governed by Chapter 43.21B RCW and Chapter 371-08 WAC. “Date
of receipt” is defined in RCW 43.21B.001(2).
To appeal you must do both of the following within 30 days after the date of receipt of this
Notice of Penalty:

o Tile your appeal and a copy of this Notice of Penalty with the Pollution Control

Hearings Board (PCHB) during regular business hours.
o Setve a copy of your appeal and this Notice of Penalty on Ecology in paper form, by

mail or in person. E-mail is not accepted.

You must also comply with other applicable requirements in Chapter 43.21B RCW and
Chapter 371-08 WAC.




Notice of Penalty Docket #15855
June 20, 2018

Page 3

/ADDRESS AND LOCATION INFORMATIO!

‘Street Addresses - :;lf;;;[-':" PR Mmlmg 'ﬁd:i.h-‘é'ss_és B I
Department of Ecology Department of Xicology
Attn; Appeals Processing Desk Attn: Appeals Processing Desk
300 Desmond Drive SE PO Box 47608
Lacey, WA 98503 Olympia, WA 98504-7608
Pollution Control Hearings Board Pollution Control Hearings Board
[111 Israel Road SW PO Box 40903
STE 301 Olympia, WA 98504-0903
Tumwater, WA 98501

Please direct all questions about this Notice of Penalty to:

Clay Keown

Department of Ecology
Headquatrters

P.O. Box 47696

Olympia, WA 98504-7696

Phone: 360-407-6048
Email: clay.keown{@ecy.wa.gov

¢

Pollution Control Hearings Board
http:/www.eluho.wa.gov/Board/PCHB

Chapter 43.21B RCW - Environmental and Land Use Hearings Office — Pollution
Control Hearings Board

httpi/fapp.leg.wa.gov/RCW/default.aspx?cite=43.21B

Chapter 371-08 WAC - Practice and Procedure
http://app.leg.wa.gov/WAC/default.aspx?cite=371-08

Chapter 34.05 RCW — Administrative Proccdur_e Act
http:/app.leg.wa.gov/RCW/default.aspx?cite=34.05

Ecology's Laws, Rules, & Rulemaking Website
https://ecology.wa.gov/About-usfHow-we-operate/Laws-rules-rulemaking
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[SIGNATURE =

Mﬁw clielrp

Vincent McGowan, Manager Date
Program Development Services

Water Quality Program

Headquatters
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THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
WASTE ACTION PROJECT, CASE NO. C15-0796-JCC
Plaintiff, ORDER

V.

ASTRO AUTO WRECKING, LLC,

Defendant.

This matter comes before the Court on Plaintiff Waste Action Project’s motion for partial
summary judgment (Dkt. No. 31). Having thoroughly considered the parties’ briefing and the
relevant record, the Court finds oral argument unnecessary and hereby GRANTS in part and
DENIES in part the motion for the reasons explained herein.

l. BACKGROUND
A. Regulatory Framework

This case arises out of Plaintiff Waste Action Project’s (WAP) allegation that Defendant
Astro Auto Wrecking (Astro) violated and continues to violate the requirements of its Clean
Water Act (CWA) permit. (Dkt. No. 31 at 2.) Congress enacted the CWA in 1972 “to restore and
maintain the chemical, physical, and biological integrity of the Nation’s waters.” 33 U.S.C.

8 1251(a). “A cornerstone of the [CWA\] is that the “discharge of any pollutant’ from a “point

source’ into navigable waters of the United States is unlawful.” Ass’n to Protect Hammersley,

ORDER
PAGE -1
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Eld, and Totten Inlets v. Taylor Res., Inc., 299 F.3d 1007, 1009 (9th Cir. 2002) (quoting 33
U.S.C. 88 1311(a)). However, a person or company may obtain a National Pollutant Discharge
Elimination System (NPDES) permit—which both authorizes and regulates the discharge of
pollutants—from either the Environmental Protection Agency (EPA) or an approved state
agency. Id.; 33 U.S.C. § 1342. In Washington State, the Department of Ecology (Ecology) is
responsible for administering the CWA’s NPDES program. Ass’n to Protect Hammersley, 299
F.3d at 1009-10; 33 U.S.C. § 1342(b); Wash. Rev. Code § 90.48.260.

Ecology implements the CWA’s NPDES program through the issuance of “general
permits.” Envtl. Def. Ctr., Inc. v. U.S. Envtl. Prot. Agency, 344 F.3d 832, 853 (9th Cir. 2003). “A
general permit is a tool by which EPA regulates a large number of similar dischargers” by
identifying “the output limitations and technology-based requirements necessary to adequately
protect water quality from a class of dischargers.” 1d. Relevant to this case are Ecology’s 2010
and 2015 Industrial Stormwater General Permits (collectively “General Permits™).*

Central to the General Permits is the development and implementation of a facility-
specific Stormwater Pollution Prevention Plan (SWPPP). (Dkt. No. 31-7 at 13; Dkt. No. 31-8 at
10.) The SWPPP is enforceable under the General Permit. 1d. A requirement of the General
Permits is that the “SWPPP shall specify [best management practices (BMPSs)] necessary to
provide all known, available, and reasonable methods of prevention, control, and treatment.” Id.
The SWPPP must also contain any additional BMPs necessary to prevent discharges that violate
water quality standards, as well as several other specific requirements. I1d. Additionally, because
Astro is a vehicle recycling facility, it must implement applicable BMPs contained in the
Stormwater Management Manual for Western Washington and Ecology’s “Vehicle and Metal
Recyclers — A Guide for Implementing the Industrial Stormwater General NPDES Permit (ISGP)
Requirements.” (Dkt. No. 31-7 at 13, 16; Dkt. No. 31-8 at 10, 13.)

! The 2015 General Permit replaced the 2010 General Permit and the two iterations are
substantially similar. See Dkt. Nos. 31-6 and 31-7.

ORDER
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B. Astro Auto Wrecking’s Facility

Astro operates a 5.15 acre auto wrecking, recycling, and storage facility in a residential
area in Western Washington. (Dkt. No. 1 at 4.) As part of its typical activities, Astro processes,
dismantles, drains, stores, and crushes vehicles. (Dkt. No. 35-2; Dkt. No. 34 at 7-9.) The facility
is comprised of a shop with indoor repair areas and two roofed but open air vehicle bays, an
outdoor car crusher, auto fluid storage areas, scrap piles, and crushed or scrapped car storage.
(Dkt. No. 34 at 6; Dkt. No. 33-4.) The facility is almost entirely bare soil. (Dkt. No. 34 at 6.) The
facility’s western property line runs along the top of a ravine. (Id. at 11.) At the bottom of the
ravine is the east fork of Hylebos Creek, which is a tributary to the Hylebos Waterway and
Commencement Bay. (Id. at 11, 15; Dkt. 36 at 4-6.)

Following an investigation in 2008, Ecology “strongly recommended” that Astro make
installing a stormwater containment and treatment system its highest environmental priority.
(Dkt. No. 31-1.) Relative to other similar vehicle recyclers in Washington, Ecology ranked Astro
in the highest category for risk to human health and/or the environment. (Dkt. No. 31-5.) The
City of Federal Way also investigated the facility between 2008 and 2010, which resulted in
Ecology issuing Astro a General Stormwater NPDES permit. (Dkt. No. 31-9.) The consultant
Astro hired to deal with these issues, Mr. Steven Neugebauer, advised Astro that the stormwater
on site was nonpoint-source flow, not a point-source discharge, and thus not subject to regulation
under the CWA. (Dkt No. 57 at 5-6.) Astro appealed its permit to the Pollution Control Hearings
Board. (Id.) Astro eventually dropped the appeal, and the propriety of the permit is not at issue in
this case. (Dkt. No. 56 at 2; see also Dkt. No. 1.) In April 2011, Astro submitted its SWPPP.
(Dkt. No. 54.)

In March 2015, WAP provided the required “reasonably specific” notice of intent to sue
regarding Astro’s alleged General Permits violations. (Dkt. No. 1-1 at 13-24.) After waiting the
necessary 60 days to allow Astro to remedy the violations, WAP initiated this lawsuit, alleging

that Astro was in violation of several General Permit requirements. (Dkt. No. 1.) WAP now

ORDER
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moves for partial summary judgment. (Dkt. No. 31.) WAP first asks this Court to find that it has
standing to maintain suit. (1d. at 4.) WAP also asks this Court to find Astro liable for the
following CWA NPDES permit violations:

(1) Failure to implement several specific and basic pollution controls required by Astro’s

General Permit;

(2) Violation of the reporting requirements;

(3) Violation of the corrective action requirements; and

(4) Violation of the copper effluent limit.
(1d. at 3.)
1. DISCUSSION

A Summary Judgment Standard

The Court shall grant summary judgment if the moving party “shows that there is no
genuine dispute as to any material fact and that the [moving party] is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). In making such a determination, the Court views the facts
and justifiable inferences to be drawn therefrom in the light most favorable to the nonmoving
party. Anderson v. Liberty Lobby, 477 U.S. 242, 255 (1986). Once a motion for summary
judgment is properly made and supported, the opposing party “must come forward with ‘specific
facts showing that there is a genuine issue for trial.”” Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986) (quoting Fed. R. Civ. P. 56(e)). Material facts are those that
may affect the outcome of the case, and a dispute about a material fact is genuine if there is
sufficient evidence for a reasonable jury to return a verdict for the non-moving party. Anderson,
477 U.S. at 248-49. Conclusory, non-specific statements in affidavits are not sufficient, and
“missing facts” will not be “presumed.” Lujan v. Nat’| Wildlife Fed’n, 497 U.S. 871, 888-89
(1990).

B. Standing

“The [CWA] explicitly allows private citizens to bring enforcement actions against any

ORDER
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person alleged to be in violation of federal pollution control requirements,” including the
conditions of an NPDES permit. Ass’n to Protect Hammersley, 299 F.3d at 1012; 33 U.S.C.

88 1365(a) and (f); see also Nw. Envtl. Advocates v. City of Portland, 56 F.3d 979, 986 (9th Cir.
1995) (“The plain language of CWA 8 505 authorizes citizens to enforce all permit conditions.”)
(emphasis in original). In order to maintain a citizen suit, the plaintiff must have standing and
provide the defendant with pre-suit notice. 40 C.F.R. § 135.2; Friends of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 174-75 (2000). Additionally, the alleged
violations must be ongoing. Gwaltney of Smithfield, Ltd. V. Chesapeake Bay Foundation, Inc.,
484 U.S. 49, 64 (1987).

i. Article 11l Standing Requirements

To satisfy the standing requirements of Article 11, a plaintiff must show (1) it has
suffered an “injury in fact”; (2) the injury is fairly traceable to the challenged action; and (3) it is
likely, as opposed to speculative, that the injury will be redressed by a favorable decision.
Laidlaw, 528 U.S. at 180-81. An organization may bring suit on behalf of its members if the
interests at stake are germane to the organization’s purpose and the claims and relief requested
do not require the members’ individualized participation, as is the case here. 1d. at 181; Dkt. No.
36 at 1-2.

The injury in fact requirement in environmental cases is satisfied if an individual shows
an aesthetic or recreational interest in a particular place and that those interests are impaired by
reasonable concerns over a defendant’s conduct. Ecological Rights Foundation v. Pac. Lumber
Co., 230 F.3d 1141, 1147, 1151 (9th Cir. 2000). A plaintiff is not required to “show there has
been actual environmental harm.” Id. at 1151.

The areas in question here are Commencement Bay, Hylebos Creek, and its seasonal
feeder stream, east fork Hylebos Creek. Plaintiff has provided several declarations of its
members expressing concerns that Astro’s activities are polluting Hylebos Creek. Defendant

responds that “a plaintiff claiming injury from environmental damage must use the area affected
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by the challenged activity and not an area roughly in the vicinity of it.” (Dkt. No. 54 at 12
(quoting Friends of the Earth, Inc. v. Gaston Copper Recycling Corp., 629 F.3d 387, 397 (4th
Cir. 2011)). Astro argues that because its facility is miles from Hylebos Creek, and because
Plaintiff has not made a “substantive demonstration that the challenged activity is affecting”
Hylebos Creek, it has not demonstrated an injury. Id. This argument misunderstands the law and
ignores the fact that many declarants reported an oily sheen on the water discharged by Astro
along with a petroleum smell. (Dkt. Nos. 33 and 37.)

Plaintiff does not have to prove Hylebos Creek has been harmed in order to have
standing. Further, if the allegation is that pollutants from Astro are making their way into a
feeder stream of Hylebos, it is reasonable to be concerned that they would be transported to
Hylebos Creek. Plaintiff has demonstrated a sufficient injury in fact. As to the remaining
elements, the injury is traceable to the challenged conduct and is redressable by enjoining Astro
from violating the CWA and its permits and imposing civil penalties as a deterrent. Plaintiff
therefore has Article 111 standing.

il. Notice requirement

Prior to bringing suit under the CWA, a plaintiff must provide “reasonably specific”
notice of its intent to sue at least 60 days before filing suit. 33 U.S.C. § 1365(b); 40 C.F.R.
8§ 135.2. The notice “shall include sufficient information to permit the recipient to identify” the
alleged violation in order to allow it to correct the violation and avoid suit. 40 C.F.R. § 135.3(a);
Gaston Copper, 629 F.3d at 400. Here, the Plaintiff’s letter provided “reasonably specific”
notice. It outlined exactly which permit conditions it believed Astro to be violating. (Dkt. No 1 at
13-24.) WAP satisfies the notice requirement.

iil. Ongoing violation

A court has jurisdiction over a citizen suit under the CWA only when it is “based on
good-faith allegations of a defendant’s ongoing violation of the Act.” Gwaltney, 484 U.S. at 64.

The allegations here are that Astro has violated and continues to violate provisions of its NPDES
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permit. (Dkt. No. 31 at 34.) Plaintiff has submitted multiple declarations demonstrating
violations after the date the complaint was filed. As such, this Court has jurisdiction over this
citizen CWA suit.

C. Failure to Implement Pollution Controls

Plaintiff argues that Astro has not implemented several of the specific and basic BMPs
required by (1) the General Permits, (2) Astro’s own SWPPP, and (3) Ecology’s Vehicle and
Metal Recyclers ISGP compliance guidance document.? (Dkt. No. 31 at 16.) WAP alleges that
Astro failed to implement the following BMPs: (1) bermed concrete containment pad for the
vehicle crusher, (2) secondary containment for fluid storage, (3) cover and containment for waste
and scrap piles, (4) grading and containment pads to reduce pollutant exposure, (5) contaminated
stormwater conveyance and treatment BMPs, (6) stormwater recycling system, and (7) keeping
hoods closed on stored junk vehicles. (Dkt. No. 31 at 16-19.) Plaintiff provided evidence of all
of the above implementation failures. (Dkt. Nos. 31-2, 32, 33, 34, and 35 at 13, 20.)

Astro does not dispute the specific contentions of Plaintiff, but rather counters by arguing
that (a) “even if there were any discharge” from the facility, “such a discharge is a nonpoint
source, and thus not regulated by the CWA,” (Dkt. No. 54 at 15), (b) Astro is a commercial, not
industrial, facility, and the guidance documents will not work with non-pointsource flow, (Id. at
16), and (c) section S3.4.b. of the General Permits allows for “equally effective” BMPs, which
are already in place (Id. at 16-17).

Astro’s first two arguments are misplaced. Astro has a CWA required NPDES permit for
stormwater “discharge[s] associated with industrial activit[ies].” 33 U.S.C. § 1342(p)(3)(A); 40
C.F.R. 122.26(a)(ii); Dkt. Nos. 31-7 and 31-8. Plaintiff’s lawsuit alleges that Astro has violated
numerous permit conditions. Ecology already determined that Astro requires a permit. (Dkt. No.

31-2 at 8-9.) Astro appealed that determination but ultimately withdrew its appeal. (1d.)

2 (2) and (3) are made enforceable by the General Permits. (Dkt. No. 31-8 at 10-11; Dkt.
No. 31-7 at 14-15.)
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Furthermore, listed among the facilities Ecology requires to have an industrial stormwater permit
are “[r]ecycling facilities involved in the recycling of materials included but not limited to, metal
scrap yards, battery reclaimers, salvage yards, auto recyclers, and automobile junkyards.” (Dkt.
No. 31-7 at 8.) Astro’s defense appears to be a challenge to its permit, not to Plaintiff’s specific
allegations of permit violations. To that extent, Ecology’s decision to issue Astro an industrial
stormwater permit is not subject to collateral attack in this proceeding. Gen. Motors Corp. v.
Envtl. Protection Agency, 168 F.3d 1377, 1382-83 (D.C. Cir. 1999). As such, Astro’s first two
arguments fail.

Astro’s third argument—that it has equally effective BMPs in place, which is authorized
by the General Permits—has some merit. Under § S3.B.4.b., Astro “may omit individual BMPs
if site conditions render the BMP unnecessary, infeasible, or [Astro] provides alternative and
equally effective BMPs” and clearly justifies them. The consultant Astro hired to implement the
General Permits, Mr. Neugebauer, submitted a declaration stating that the berm and trench
system currently in place is just as effective as the BMPs from the guidance documents and the
SWPPP. (Dkt. No. 54 at 16; Dkt. No. 57 at 11-12.) Taken in the light most favorable to Astro,
this creates a disputed material fact as to whether Astro failed to implement (1) a bermed
concrete containment pad for the vehicle crusher, (3) cover and containment for waste and scrap
piles, (4) grading and containment pads to reduce pollutant exposure, and (5) contaminated
stormwater conveyance and treatment BMPs. Accordingly, Plaintiff’s motion for summary
judgment as to the foregoing is DENIED.

However, Plaintiff’s motion for summary judgment as to the failure to implement
(2) secondary containment for fluid storage, (6) a stormwater recycling system; and (7) keeping
hoods closed on stored junk vehicles, is GRANTED. The Court finds Astro liable for failing to
implement secondary containment for fluid storage form the day Ms. Cynthia Hickey, Senior
Stormwater Engineer for the King County Department of Natural Resources, inspected the

facility on March 18, 2015. (Dkt. No. 32 at 2-3.) The Court finds Astro liable for the failure to
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implement a stormwater recycling system from October 31, 2015, the date by which it was to be
installed. (Dkt. No. 31-2 at 15-16.) The Court finds Astro liable for failing to keep the hoods
closed on stored junk vehicles from the day Plaintiff visited the site, September 1, 2015.°

D. Reporting Requirement Violations

Plaintiff moves for summary judgment on Astro’s chronic violation of “the
reporting . . . requirements of the NPDES permit that are central to adequate administration and
enforcement of limits on substantive discharges under the Clean Water Act” (Dkt. No. 31 at 19
(quoting Sierra Club v. Simkins Indus., Inc., 847 F.2d 1109, 1115 (4th Cir. 1988)). Specifically,
Plaintiff claims that Astro failed to (1) submit detailed discharge monitoring reports (DMRS) in
15 quarters, (2) sample stormwater discharges, (3) indicate its compliance status on monthly
inspection reports, (4) prepare reports of noncompliance and remedial actions, and (5) submit
accurate annual reports in 2011 and 2014. (Dkt. No. 31 at 20-21.)

i. Failure to submit DMRs

Plaintiff alleges that Astro failed to submit quarterly DMRs in 15 quarters since 2010.
(Dkt. No. 31 at 20.) Astro provided paper copies of all its DMRs from 2010 onward to the
Plaintiff; however 15 of those reports are missing from Ecology’s Permit and Reporting
Information System (PARIS) database. (Dkt. No. 35 at 3.) Astro maintains they were submitted
to Ecology. (Dkt. No. 56 at 3.) Taken in the light most favorable to Astro, and considering the
DMRs were maintained and given to opposing counsel, there is a question of fact as to whether
the 15 DMRs missing from PARIS were in fact submitted to Ecology. Plaintiff’s motion for
summary judgment on a failure to submit DMRs is DENIED.

il. Failure to sample stormwater discharge

Plaintiff next alleges that Astro failed to sample stormwater discharge during working

® Plaintiff states that Astro has not changed its practices, (Dkt. No. 31 at 19), yet cites to a
portion of the deposition—DKkt. No. 31-2 at 77-78—that was not provided to the Court.
However, the allegation is undisputed and corroborated by photos in Dkt. No. 33-4.
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hours in the first and fourth quarters of 2015 and the first quarter of 2016, which violates the
2015 permit. (Dkt. No. 31 at 20.) Plaintiff submitted declarations and video evidence of these
discharges, including water flowing under the fence at the south end of the property and down
the embankment to East Hylebos Creek. (Dkt. Nos. 31-3, 31-5, 32 at 3-5, 33 at 2-3, 34 at 31—
32.) Astro argues that “Mr. Neugebauer’s report demonstrates that no discharges occur on this
property and the alleged “discharges’ are nothing more than rainwater falling on the outside of
Astro’s berm.” (Dkt. No. 54 at 18.) At the least, it argues, it is a question of fact as to whether
there were discharges. (1d.) Assuming that there is a question of fact, given the evidence
submitted by Plaintiff, no reasonable juror could conclude that these were not discharges.
Because the evidence clearly demonstrates there were discharges in three quarters, for which no
samples were taken, Plaintiff’s motion for summary judgment as to the stormwater discharge
sampling requirement is GRANTED.

iil. Compliance status

Plaintiff alleges that Astro failed to indicate its compliance status on its monthly
inspection reports. (Dkt. No. 31 at 20-21.) Astro does not dispute that it failed to do so, but
rather argues that because it filled out the report, whether it checks the box for compliance or
non-compliance is irrelevant. (Dkt. No. 54 at 18-19.) Section S7.C.1.c. specifically states the
inspector and the permittee must indicate—here by checking a box—whether the facility is in
compliance or not. (Dkt. No. 31-7 at 35; Dkt. No. 31-8 at 34-37.) Astro did not do this on 40
reports. (Dkt. No. 35-13.) Accordingly, Plaintiff’s motion for summary judgment as to failure to
indicate compliance status on 40 monthly inspection reports is GRANTED.

iv. Failure to prepare reports of non-compliance

On 26 of Astro’s monthly inspection reports, it indicated that it was out of compliance
with the General Permit. (Dkt. No. 35 at 2; Dkt. No. 35-3.) Twenty-one of those reports did not
describe planned remedial actions to bring the facility back into compliance. (1d.) This is in

violation of S7.D. and S9.E. (Dkt. No. 31-7 at 35, 40-41.) Plaintiff moves for summary

ORDER
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judgment on those 21 failures to report remedial action plans. (Dkt. No. 31 at 21.) Astro counters
by arguing that Plaintiff “ignores data” because on one of the reports, a remedial action plan is
included. (Dkt. No. 54 at 19.) However, Plaintiff does not assign a violation to the five reports
which contain remedial action plans. (Dkt. No. 31 at 4.) Therefore, Plaintiff’s motion for
summary judgment as to Astro’s 21 failures to prepare reports of non-compliance and remedial
actions is GRANTED.

V. Inaccurate annual reports

Finally, Plaintiff alleges that Astro failed to include in its annual report the conditions
necessitating corrective action and the corrective actions it has taken or will take for 2011 and
2014. (Dkt. No. 31 at 21.) This is required under § S9.B. Astro does not contest this violation.
Accordingly, the Court GRANTS Plaintiff’s motion for summary judgment as to the annual
reporting violations.

E. Corrective Action Requirement Violations

In 2011, Astro exceeded benchmarks for copper, turbidity, lead, zinc, and total petroleum
hydrocarbons (TPH). (Dkt. No. 35-10.) In 2014, Astro exceeded benchmarks for turbidity. (Dkt.
No. 35-11.) Based on these results, Astro was required to inspect the facility for pollution
sources, identify additional BMPs, report remedial actions to Ecology, and summarize the
corrective actions in its annual report. (Dkt. No. 31-7 at 36; Dkt. No. 31-8 at 37-38.) Astro does
not dispute that it did not do this. Accordingly, the Court GRANTS Plaintiff’s motion for
summary judgment as to the corrective action requirements in 2011 and 2014.

F. Copper Effluent Limit Violation

Finally, Plaintiff argues that Astro has exceeded the allowable copper effluent limitation,
in violation of the General Permits. (Dkt. No. 31 at 23.) The limitation for copper is 2.7 parts per
billion. (Id.) In 2011, the sample tested contained a copper concentration of 36 parts per billion,
more than 13 times the limit. (Dkt. No. 35-10.) The only other sample tested for copper, taken in

2014, shows a concentration of .054 parts per billion. (Dkt. No. 35-11.) Plaintiff’s expert, Dr.

ORDER
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Horner, believes this is a mistake because .054 parts per billion would be undetectable and posits
5.4 parts per billion is the more likely result. (Dkt. No. 34 at 16.) Because Astro made very few,
if any, changes between 2011 and 2014, Dr. Horner opines that “Astro is very likely discharging
stormwater that violates the copper effluent limit.” (Dkt. No. 31 at 23.)

Astro maintains that because the 2014 sampling shows copper levels under the effluent
limit, and because Plaintiff has not done any sampling of its own, this is not an ongoing
violation, and therefore not subject to enforcement under the CWA. (Dkt. No. 54 at 17.)

Although the Court remains skeptical of Astro’s copper reading of .054 parts per billion,
when taken in the light most favorable to Astro, it creates an issue of material fact as to whether
there is an ongoing violation of § S6.C. for exceeding the copper effluent limitation. Without any
independent testing, Dr. Horner’s opinion that it is very likely Astro is discharging stormwater
with high levels of copper—although admissible—is not enough to grant summary judgment in
Plaintiff’s favor. Plaintiff’s motion for summary judgment on exceeding the copper effluent limit
is DENIED.

I1l.  CONCLUSION
For the foregoing reasons, Plaintiff WAP’s motion for partial summary judgment (Dkt.

No. 31) is GRANTED in part as to:

(1) Standing to bring suit, including fulfillment of the notice and ongoing violation
requirements,

(2) Failure to implement the BMPs of a secondary containment for fluid storage from
May 18, 2015 onward, a stormwater recycling system from October 31, 2015 onward,
and keeping the hoods closed on stored junk vehicles from September 1, 2015
onward,

(3) Failure to sample stormwater discharge in the first and fourth quarters of 2015 and
the first quarter of 2016,

(4) Failure to indicate compliance status on 40 monthly inspection reports,

ORDER
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(5) Failure to prepare 26 reports of non-compliance and remedial actions,

(6) Failure to prepare accurate and complete annual reports in 2011 and 2014, and

(7) Failure to fulfill corrective action requirements in 2011 and 2014.

Plaintiff’s motion for summary judgment (Dkt. No. 31) is DENIED in part as to:

(1) Failure to implement BMPs for a bermed concrete containment pad for the vehicle
crusher, cover and containment for waste and scrap piles, grading and containment
pads to reduce pollutant exposure, and contaminated stormwater conveyance and
treatment,

(2) Failure to submit DMRs in 15 quarters, and

(3) Violation of the copper effluent limits.

DATED this 6th day of December 2016.

it /

John C. Coughenour

UNITED STATES DISTRICT JUDGE
ORDER
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THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
WASTE ACTION PROJECT, CASE NO. C15-0796-JCC
Plaintiff, ORDER

V.
ASTRO AUTO WRECKING, LLC,

Defendant.

This matter comes before the Court on Plaintiff’s detailed accounting of litigation costs
(Dkt. No. 92) and Defendant’s objections (Dkt. No. 94). The prevailing party in a citizen suit
under the Clean Water Act is entitled to an award of the “costs of litigation (including reasonable
attorney and expert witness fees).” 33 U.S.C. 8 1365(d). As the prevailing party in this case (Dkt.
No. 91 at 11), Plaintiff seeks litigation expenses in the amount of $203,463.30. (Dkt. No. 92 at
2.) The amount is composed of the following:

e $177,468.50 in attorney fees from counsel at Smith & Lowney, PLLC.

e $20,906.65 in expert witness fees.

e $5,088.15 in litigation expenses and mediator fees.
(Dkt. No. 93 at 1, 5, 39-41.)

The Court makes the general observation that—save for one instance discussed below—

the billing rate and hours spent on this case were reasonable, especially in light of its factual

ORDER
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complexity and the efforts made by Plaintiff’s counsel to reduce attorney fees by over $18,000.
(Dkt. No. 92 at 2.) The Court also considers the following objections made by Defendant Astro
Auto Wrecking.

First, Defendant argues that a fee and cost award is not justified and even if it is, special
circumstances exist to deny the award. (Dkt. No. 94 at 2-3.) As to whether an award is justified,
the Court addressed this issue in a previous order and will not reconsider it here. (Dkt. No. 91 at
11.) The cases Defendant cites in support of its special circumstances argument deal with
counsel failing to adequately brief the issues presented to the Court. (Dkt. No. 94 at 3-4.) That is
not the case here. A fee and cost award is justified.

Second, Defendant argues that Plaintiff frequently employs “block billing” and those
hours should be reduced by 20%. (Id. at 4-5.) While the Ninth Circuit has endorsed a district
court’s reduction of block billing, see, e.g., Welch v. Metro Life Ins. Co., 480 F.3d 942, 948 (9th
Cir. 2007), this Court finds that Plaintiff’s counsels’ entries give “sufficient information for the
Court to assess the nature of the work done.” See Campbell v. Catholic Cmty. Servs., 2012 U.S.
Dist. LEXIS 190096, at *14 (W.D. Wash. Aug. 8, 2012).

Third, Defendant maintains that the Court should not award fees for intra-office
conferences and communication with the client. (Dkt. No. 94 at 6.) This Court disagrees, as both
of these activities are essential to the role of a lawyer, and to deny fees for communication
disincentivizes sound lawyering. While the Ninth Circuit has upheld the denial of fees for intra-
office conferences in rather straightforward matters, or where one attorney declared he could do
the work unassisted, see, e.g., Welch, 480 F.3d at 949, this case dealt with many provisions of the
Clean Water Act and as such was fairly complicated. The Court will not penalize Plaintiff’s
counsel for collaboration.

Fourth, Defendant argues that attorney fees should be reduced because of overstaffing,
grossly excessive billing, and meaningless or fruitless work. (Dkt. No. 94 at 6-8.) For the most

part, the Court disagrees. Mr. Smith did not bill for many of his documented hours. (Dkt. No. 93-
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1 at 2-15.) Overall, Plaintiff’s counsel expended 644 hours on litigation lasting almost two years
and including trial, in which they sought to prove thousands of CWA violations. (Dkt. Nos. 1,
91, and 93-1 at 15.) The Court finds this reasonable. The only area worthy of reduction is the
34.1 hours necessary to prepare for the direct examination of Victor Young. The Court finds this
excessive and reduces that amount by 50%, or $3,921.50.

Finally, Defendant seeks to exclude travel and meal expenses incurred during trial and
mediation. (Dkt. No. 94 at 8.) The case cited by Defendant, MKB Constructors v. Am. Zurich Ins.
Co., is unhelpful as it held that under the Insurance Fair Conduct Act (IFCA), certain expenses
were not necessary to establish coverage. 83 F.Supp.3d 1078, 1096 (W.D. Wash. 2015). Plaintiff
is not seeking litigation expenses under IFCA.

For the foregoing reasons, the Court FINDS that Plaintiff Waste Action Project is entitled

to an award of attorney fees and costs in the amount of $199,541.80.

DATED this 16th day of June, 2017.

U

\LC@ s

John C. Coughenour
UNITED STATES DISTRICT JUDGE

ORDER
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

PO Box 47600 » Olympia, WA 98504-76039 = 360-407-6000
7171 for Washington Refay Service « Persons with a speech disability can call 877-833-6341

March 13, 2015

Astro Auto Wrecking
37307 Enchanted Parkway South
Federal Way, Washington 98003

Re:  Industrial Stormwater General Permit ISWGP Coverage WARI11869)

Dear Mr. Leo:

Enclosed is the report from the Department of Ecology’s recent Industrial Stormwater NPDES
General Permit compliance inspection conducted at your facility on February 5, 2015. I would
like to thank you for the time you spent with me during my visit. Please note there were a

number of issues that require your immediate attention.

Please contact me at (360) 407-6273 or pstad61(@ecy.wa.gov if you have any questions,
comments or would like additional technical assistance.

Sincerely,

B.05 s

Paul Stasch

Industrial Stormwater Facility Manager
Southwest Regional Office

Water Quality Program

Enclosure

cc:  Tracie Walters, Ecology




United States Environmental Protection Agency

5 Washington D.C, 20460
v 4 EPA Water Compliance Inspection Report
) Section A: National Data System Coding (i.e., PCS)
Transaction Code NPDES month/day/year Inspection Type Inspector  Facility Type
1N 5] | WAR11869 [February 5, 2015 1]
Remarks
2 L e e e ettt bbbty es
Inspection Work Days Facility Self-Monitoring Evaluation Rating B1 QA -—-—-----———---—--—-—-Reserved------_---------—--——~—
67 | | [69 700 | 71 721 | 7311174 750 L1 HE][80
Section B: Facility Data
Name and Location of Facility Inspecied (For industrial users discharging to POTW, also | Entry Time Permit Effective Date
include POTW name and NPDES permit number)
Astro Auto Wrecking 0905 a.m. January 2, 2015
37307 Enchanted Parkway South Exit Time Permit Expiration Date
Feder: . 98003 .
ederal Way, Wa. 9 0955 am. December 31, 2019
Name(s) of On-Site Representative(s)/Title(s)Phone and Fax Number ' Other Facility Data (e.g., SIC NAICS, and other
Leo description information)

(253) 838-2800

Name, Address of Responsible Official/Title/Phone and Fax Number

Contacted
1 Yes [ No
Section C: Areas Evaluated During Inspection (Check only those areas evaluated)
P4 Permit X Self-Monitoring Program L] Pretreatment ] Ms4
P Records/Reports [ Compliance Schedules 1 Poliution Prevention
Facility Site Review [l Laboratory B Stormwater
[J Effluent/Receiving Waters []  Operations & Maintenance [ ] Combined Sewer Overflow
[0 Flow Measurement [] Sludge Handling/Disposal ~ []  Sanitary Sewer Overflow

Section D: Summary of Findings/Comments
{Attach additional sheets of narrative and checklists, including Single Event Violation codes, as necessary)

This facility inspection was conduct at the request of Clay Keown of the Department of Ecology. According to him, the facility has
not submitted a discharge monitoring report form for many quarters. I met with Leo, the facility operator. The facility has been in
operation since the 1930s. : '

33. — SWPPP: Leo was unable to produce any of the require docurentation for inspection. He claimed a former employee took the
“ﬁle”.

54. - Correct Sampling Procedures and Locations: Leo claims samples have been collected but could not produce any analytical
documentation to support the claim,

S5. - Compliance with Benchmark Values: This could not be determined.,
S7. — Inspections: No written monthly facility inspection was available for review.

58. — Corrective Actions: The corrective action status of the facility could not be determined. However, the facility has had an
infiltration trench designed and installed along the downgradient perimeter of the facility to retain all stormwater onsite. According to
Leo, the system did not function properly and overtops during periods of heavy precipitation.

59. — Reporting and Recordkeeping: The facility’s reporting and recordkeeping were substandard. Leo was aware of electronic
reporting and tried to sign up but was unsuccessful.

This facility is grossly out of compliance with their Industrial Stormwater General Permit. The required documentation was not
available for review. The site is situated on a hill side above Hylebos Creek. At the time of the inspection it was raining moderately,
Visible oil sheens were everywhere and present on all stormwater flowing through the site. There was a noticeable lack of
commonly employed best management practices (BMPs). The facility operates a crusher onsite. The crusher was leaking oil to the
ground. Used tires were being cut up and placed in cars being crushed and sent to Schnitzer. It is unciear if Schnitzer is aware of the
practice.




REQUIREMENTS: 1. Obtain a copy of the ISWGP. 2. Recover your stmmwatér file form your former employee or create a new
stormwater pollution prevention plan (SWPPP) for your facility. 3. Collect a quarterly monitoring sample every quarter there is a
discharge from your facility. 4. Submit DMRs or electronic reporting in a timely fashion. 5. Comply with the terms and conditions

of the ISWGP.

RECOMMENDATIONS:

REMINDER: A quarterly monitoring sample must be collected every quarter there is a stormwater discharge from the facility.

Verify Latitude and Longitnde

{ ] Announced
Unannounced

Name(s) and Signgkure(s) of lnspector(s) Agency/Office Phone and Fax Numbers Date
Paul Stasch [ s & %0 ) f/g Ecology/SWRO (360) 407-6273 2-29-15
Signature of Management A (@ Reviewer Date

Agency/Office Phone and Fax numbers

Steve Eberl " /- A T Ecology/SWRO (360) 407-6293

F-Z-ZelS5

EPA FORM 3560-3 {Rev 1-06} Previous editions are obsclete




EXHIBIT 19



© 00 ~N o o b~ w NP

N NN NN NN PR R R R R R R R R,
oo o1 A W N PO O 00O N oo o wN -, O

Case 2:15-cv-00796-JCC Document 106 Filed 08/13/18 Page 1 of 2

THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
WASTE ACTION PROJECT, CASE NO. C15-0796-JCC
Plaintiff, ORDER

V.
ASTRO AUTO WRECKING LLC,

Defendant.

This matter comes before the Court on Plaintiff’s motion for an order to show cause why
Defendant should not be held in civil contempt (Dkt. No. 102). The Court has broad authority to
sanction Defendant for failing to satisfy an earlier order by the Court. F.T.C. v. EDebitPay, LLC,
695 F.3d 938, 945 (9th Cir. 2012).

Upon reviewing the materials Plaintiff presents and the parties’ resulting stipulation (Dkt.
No. 105), the Court FINDS that Plaintiff has established by clear and convincing evidence that
Defendant has violated the Court’s April 4, 2017 order (Dkt. No. 91 at 10) requiring Defendant
to implement certain pollution control measures by March 31, 2018. See U.S. v. Bright, 596 F.3d
683, 694 (9th Cir. 2010). Moreover, Defendant has not shown why it is unable to comply with
the order. See F.T.C. v. Affordable Media, 179 F.3d 1228, 1239 (9th Cir. 1999).

Accordingly, the Court ORDERS as follows: if Defendant fails to show full compliance
with paragraph 36(b) of the stipulated injunctive relief, as ordered by paragraph 16 of the Court’s
ORDER

C15-0796-JCC
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April 4, 2017 order (Dkt. No. 91 at 10), by September 30, 2018, Defendant must pay to the Court
$5,000 per month of noncompliance beyond September 30, 2018. In order to avoid these
sanctions, Defendant must file a declaration confirming its compliance with the April 4, 2017
order by October 1, 2018. That declaration must include photographs showing completion of the
required impervious concrete pad surrounded by a concrete berm for Defendant’s car crushing
area and an oil/water separator consistent with the design prepared by Land Technologies, dated
April 15, 2011 and stamped by registered engineer Paul Musante.

DATED this 13th day of August 2018.

\LC@ s

U

John C. Coughenour
UNITED STATES DISTRICT JUDGE

ORDER
C15-0796-JCC
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

WASTE ACTION PROJECT, a Washington
Non-Profit Corporation, CASE NO.: 2:15-¢v-00796-JCC

Plaintiff,
DECLARATION OF COMPLIANCE

Vs OF LEO MCMILIAN

ASTRO AUTO WRECKING, LLC, a
Washington Limited Liability Company

Defendant.

I, Leo McMilian, under penalty of perjury under the laws of the State of Washington, do
declare as follows:

1. [ am over the age of 18 and competent to testify regarding the matters set forth herein.

2. 1 am the owner of Astro Auto Wrecking, LLC, the Defendant, (“Astro”) in this matter.

3. Astro is in compliance with the April 4, 2017 Order (Dkt. No. 91), specifically but not
limited to paragraph 36(b), as Ordered by this Court in paragraph 16, and as further Ordered by this
Court’s August 13, 2018 Order (Dkt. No. 106).

4. A concrete pad for Astro’s car crushing area has been installed.
DECLARATION OF COMPLIANCE ROMERO PARK P.S.
OF LEO MCMILIAN- 1 155-108" Avenue N.E., Suite 202

Bellevue, WA 98004-5901
Tel: (425) 450-5000 Fax: (425) 450-0728
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5. An oil/water separator consistent with the design prepared by Land Technologies, dated
April 15, 2011, and stamped by registered engineer Paul Musante has been installed.

6. Attached as Exhibit A are true and correct copies of photographs showing the concrete
pad surrounded by a concrete berm for Astro’s vehicle processing area.

7. Attached as Exhibit B are true and correct copies of photographs showing the
construction of the concrete pad for Astro’s car crushing area and installation of the oil/water
separators.

8. Attached as Exhibit C are true and correct copies of photographs showing the
completed construction of the concrete pad for Astro’s car crushing area and oil/water separators for
the applicable areas.

9. These installations are all done in compliance with the plans from Mr. Musante.

I HEREBY DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE
STATE OF WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT TO THE BEST
OF MY KNOWLEDGE.

DATED this _[_ day of October, 2018 at F«:’;d{ ~q /u)?(fng County, Washington.

Leo McMilian

DPECLARATION OF COMPLIANCE ROMERO PARK P.S.
OF LEQ MCMILIAN- 2 155-108t" Avenue N.E., Suite 202
Bellevue, WA 98004-5901
Tel: (425) 450-5000 Fax: (425) 450-0728
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